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February 28, 2022 

 

 

Via E-mail: Hader, Matt - CA mhader@c3gov.com 

 

Matt Hader 

Interim City Attorney – City of Commerce City 

7887 E 60th Ave.  

Commerce City, CO 80022 

(303) 289-8130 

 

 

Re:  Reunion Filing 38 Final Plat Public Hearing - Recusal of City Council Member Susan 

Noble 

 

Dear Mr. Hader, 

 

Spencer Fane, LLP represents Clayton Properties Group II, Inc. d/b/a Oakwood Homes 

(“Oakwood”). Oakwood owns approximately 21.9 acres of property located at the southeast corner 

of E. 112th Ave & Chambers Rd., commonly referred to as Reunion Filing 38 (“Reunion Filing 

38”). Oakwood’s application for final subdivision plat approval of Reunion Filing 38 is currently 

pending with Commerce City (“City”). Please accept this correspondence as Oakwood’s formal 

request for Commerce City Council (“Council”) Member Susan Noble (“Noble”) to immediately 

recuse herself from the March 7, 2021 public hearing before Council regarding the Reunion Filing 

38 application (“Hearing”).  

 

A. Background 

 

Per the City’s Land Development Code, process, applications for final subdivision plats 

are generally administratively approved by City staff, unless a hearing is requested by the director, 

City Council, or the public. Commerce City, Colorado Land Development Code, Article III, Sec. 

21-3200. City Council voted on whether to require the public hearing process for the Reunion 

Filing 38 Final Plat (wherein Noble voted City Council should require public hearings). However, 

this vote did not amass the necessary majority of votes to pass the motion, and therefore, a public 

hearing for the Reunion Filing 38 application was not required by City Council.  

 

Following City Council’s failed vote to require a public hearing, Noble posted on her 

professional Facebook account, on two separate occasions, public service announcements 

concerning approval of the Reunion Filing 38 Final Plat application. Noble’s social media posts 

detail her position that public hearings are necessary for all land use development project 

approvals, and that the relevant public must request a public hearing for their opinions to be 
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considered by the City in its approval/disapproval of the Reunion Filing 38 application. Copies of 

Noble’s social media posts are attached hereto as Exhibit 1.  

 

As a result of Noble’s social media postings, per public request, the Hearing for the 

approval/disapproval of the Reunion Filing 38 Final Plat application before City Council was 

required and scheduled for March 7, 2022. 

 

 In addition, Noble has been communicating, via email, with City residents regarding the 

Reunion Filing 38 Final Plat application and upcoming Hearing. Noble’s email communications 

are attached hereto as Exhibit 2.  

 

B. Noble’s Lack of Impartiality  

 

Per Council Policy, the upcoming Hearing is quasi-judicial in nature and requires all City 

Council members, including Noble, to conduct themselves in an impartial manner when 

determining whether or not to approve the Reunion Filing 38 Final Plat application. See COUNCIL 

POLICY #CP-22 (Procedure for Quasi-Judicial Hearings) (“The conduct of quasi-judicial public 

hearings by the City Council shall be accomplished in a legal manner that is fair to all members of 

the public. In this regard, the City Council intends that each quasi-judicial public hearing shall be 

conducted in an open and impartial manner that recognizes the concerns of all members of the 

public having a legitimate interest in the proceeding and allows an opportunity for the City Council 

to give fair consideration to all issues presented at the public hearing.”).  

 

Noble, however, is incapable of serving as an impartial decision maker in the quasi-judicial 

Hearing. Noble’s social media usage and conduct surrounding the Reunion Filing 38 Final Plat 

application and Hearing constitute improper ex-parte communications and inherent personal 

interest/bias—evidencing her lack of impartiality. 

 

First, Noble’s public social media posts evidence her voluntary, improper ex-parte 

communications with City residents, who would have an interest in the approval of the Reunion 

Filing 38 development, prior to the public’s request for the Hearing. See, Ex. 1. Noble has not 

previously publicly posted any public service announcements on Facebook for other issues before 

City Council—thus, spotlighting this particular issue. See, id. Last, Noble responds to the merits 

of Commerce City residents’ comments, made in response to her social media posts, against the 

development of Reunion Filing 38. See, id. 

 

Moreover, Noble’s Facebook posts are not simply notifying the relevant public of a public 

hearing. Rather, Noble’s Facebook posts push her personal position and bias that public hearings 

are necessary for all land use development project approvals, specifically the Reunion Filing 38 

development. See, id. Noble’s Facebook posts reveal her personal bias that staff-approved 

development plans fail to account for the potential negative community impact development plans 

may have, including the negative impact the Reunion Filing 38 development would inevitably 

have on City residents. See, id.  
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Second, Noble’s email communications demonstrate her willingness to use her elected 

position to advance her own and certain residents’ positions on the Reunion Filing 38 Final Plat 

matter, and meet with residents regarding their concerns about the development of Reunion Filing 

38 outside of, and prior to, the Hearing. See, Ex. 2.  

 

Ultimately, Noble’s social media usage and conduct, constituting ex-parte communications 

and bias, necessitate her recusal from participating and voting in the upcoming Hearing. Noble’s 

conduct surpasses the conduct for which other council members recused themselves. See, Soon 

Yee Scott v. City of Englewood, 672 P.2d 225, 228 (Colo. App. 1983) (finding a council member 

properly recused himself when said council member organized a petition drive in opposition to an 

applicant’s proposed massage parlor, and published an article in the Denver Post urging citizens 

to answer opinion polls in order to prevent the issuance of an unwanted license).  

 

Moreover, Noble’s social media pre-hearing conduct is almost identical to hypothetical 

improper conduct cited by Colorado Intergovernmental Risk Sharing Agency (CIRSA). See 

Ethics, Liability & Best Practices for Elected Officials Handbook, CIRSA, Second Edition 2019, 

at 49. According to CIRSA, such improper social media postings warrant a council member’s 

recusal from participating in a quasi-judicial matter on the basis they’ve revealed they’re non-

neutrality. Id. at 50.  

 

C. Noble’s Council Policy Violations 

 

Noble’s social media usage and conduct also fails to comply with several Council Policies. 

For example, COUNCIL POLICY #CP-22 (Procedure for Quasi-Judicial Hearings) (N) requires 

Noble to take precautions to avoid and prevent improper ex-parte communication with any party 

in interest and refrain from any activity which could give the perception of an improper ex-parte 

communication with a party in interest. Noble’s actions do not comport with this policy.  

 

Per COUNCIL POLICY #CP-24 (Council Social Media Activity), council members 

should consider practical and legal concerns which may constrain, prevent, or prohibit discussion 

by a council member of certain topics, including, but not limited to litigation, pending 

investigations, land use matters, personnel issues, and other topics. Further, council members are 

specifically advised to use caution when using social media to the extent that a quasi-judicial 

matter could be involved. Here, Noble’s social media use fails to consider explicitly-noted practical 

and legal concerns regarding the discussion of certain topics (e.g., land use matters), and fails to 

exercise appropriate caution since a quasi-judicial matter is involved. 

 

As such, Noble, in accordance with COUNCIL POLICY #CP-14 (Ethics Policy) (D)(1) 

and COUNCIL POLICY #CP-22 (Procedure for Quasi-Judicial Hearings) (N), must disclose her 

personal interest in the Reunion Filing 38 matter and shall elect to not vote thereon, and shall 

refrain from attempting to influence the decisions of the other members of the governing body in 

voting on the matter. 

 

If Noble fails to disclose her personal interest in the Reunion Filing 38 matter and 

subsequently votes thereon at the Hearing, she would be in violation of COUNCIL POLICY #CP-
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20 (Public Comment during City Council Meetings) (E). Per COUNCIL POLICY #CP-20(E), City 

Council is required to be impartial so that quasi-judicial hearings will be conducted in a fair and 

impartial manner. By not being impartial, Noble cannot uphold the duties of a City Council 

member, necessitated by COUNCIL POLICY #CP-20(E), so that the Reunion Filing 38 quasi-

judicial Hearing will be conducted in a fair and impartial manner.  

 

D. Request for Recusal 

 

Given Noble is incapable of serving as an impartial decision maker in the upcoming 

Hearing the Reunion Filing 38 Final Plat, for the reasons set forth herein, her recusal is necessary 

to avoid a biased City Council decision and to properly afford Oakwood, as applicant, due process. 

Therefore, we request Noble immediately recuse herself from the Hearing and elect to not vote 

thereon in accordance with Council Policies and Colorado law. Please provide the City’s 

assurances Noble will do so no later than Friday, March 4, 2022.  

 

Please contact the undersigned should you have any questions or would like to discuss this 

matter further. We look forward to your anticipated cooperation in this matter. 

 
 

   Very truly yours, 

 

   SPENCER FANE LLP 

          

       
     

 Michelle L. Berger 
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Exhibit 1 
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Exhibit 2 
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