PURCHASE AND SALE AGREEMENT
(Turnberry Parcel O)

This PURCHASE AND SALE AGREEMENT (the “Agreement”) is made and entered into by and
between the CITY OF COMMERCE CITY, a Colorado home rule municipality whose address is
7887 60th Avenue, Commerce City, CO (“City” or “Buyer”), the CITY OF COMMERCE CITY
NORTHERN INFRASTRUCTURE GENERAL IMPROVEMENT DISTRICT, a public
improvement district and body corporate duly organized pursuant to Part 6, Article 25, Title 31, C.R.S.,,
and Ordinance 1212, Series 1997, of the City of Commerce City, whose address is 7887 East 60th
Avenue, Commerce City, CO 80022 (“NIGID”), and CATELLUS CC NOTE, LLC, a Delaware
limited liability company whose principal business address is 66 Franklin Street, Suite 200, Oakland,
CA 94607 (“Seller™).

RECITALS

WHEREAS, Seller is the owner of certain real property consisting of approximately 25.43 acres in
the City of Commerce City, County of Adams, State of Colorado, as more specifically defined as the
“Property” below; and

WHEREAS, Buyer desires to buy the Property from Seller, and Seller desires to sell the Property to
Buyer, for the payment of a purchase price and the execution of certain agreements by Buyer, Seller, and
the NIGID in accordance with the terms of this Agreement.

AGREEMENT

NOW THEREFORE, in consideration for the mutual covenants and agreements contained in this
Agreement, the sufficiency of which is acknowledged, the parties agree as follows:

ARTICLE I

1.1 Definitions. In addition to terms defined elsewhere in this Agreement, capitalized terms
used in this Agreement shall have the meanings described:

a. “Ancillary Agreements” means the agreements to be executed at Closing as defined in
Section 3.2.

b. “Appurtenances” means Seller’s right, title and interest in any rights of way, easements,
improvements, fixtures, structures, development rights, and other property rights of any kind located
on or otherwise appurtenant to the Property.

c. “Closing” means the closing of the purchase and sale of the Property and the execution of the
Ancillary Agreements as described in Article I11.

d. “Closing Date” means the date the Closing will take place.

e. “Mineral Rights” means minerals, mineral rights, oil, gas, and all other components of the
mineral estate of the Property, whether like or unlike the foregoing, except as may have been
reserved in a recorded document by Seller’s predecessors in title to the Property.

f. “Option Agreement” means the Option Agreement between Buyer and Seller dated
February 25, 2015.
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g. “Party” means Buyer, the NIGID, or Seller as required by the context in which it is used,
and “Parties” means Buyer, the NIGID, and Seller, collectively.

h. “Permitted Exceptions” means those exceptions to title contained in the Title Commitment.

i. “Person” means any individual or legal entity, including any corporation, limited liability
company, association, unincorporated organization, trust, or otherwise, including any government
entity or agency or subdivision thereof, and any heir, executor, administrator, legal representative,
successor, or assign of any such Person.

J.  “Property” means the real property commonly referred to as Turnberry Parcel O and more
specifically described as Lot 1, Block 13, Turnberry Filing No.1, as recorded in the real property
records of Adams County at Reception No. 20050630000693950 on June 30, 2005.

k. “Seller’s Knowledge” means the actual knowledge of Tom Marshall.

I.  “Title Commitment” means the title commitment issued by Title Company and approved
by the Parties.

m. “Title Company” means Fidelity National Title Company.

n. “Title Policy” means the policy of title insurance on the Property issued pursuant to the Title
Commitment in the amount of the Total Purchase Price and subject only to the Permitted Exceptions.

0. “Purchase Price” means the price to be paid by Buyer to Seller as provided in Section 2.2.

p. “Water Rights” means water and water rights, ditch and ditch rights, water taps, water
agreements, wells, underground water (whether tributary, non-tributary, or not non-tributary), and all
other rights in and to the use of water of any kind or nature, which are located on, under, or
historically used in connection with or otherwise appurtenant to the Property.

1.2. Effective Date. This Agreement shall be effective on the date of execution by the last
Party to sign this Agreement (the “Effective Date”).

1.3. Incorporation. The following exhibits are attached to and incorporated in this
Agreement by reference:

a. Exhibit A Special Warranty Deed

b. ExhibitB Option Agreement for Purchase of ERUs

c. ExhibitC Reimbursement Fee Agreement & Building Permit Restriction
d. ExhibitD Public Improvement & Reimbursement Agreement

e. ExhibitE Reimbursement Fee Agreement & Building Permit Restriction (BCX
Development LLC)

1.4. Rules of Construction. Neither party will be deemed to have drafted this Agreement.
This Agreement has been reviewed by all parties and shall be construed and interpreted according to the
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ordinary meaning of the words used so as to fairly accomplish the purposes and intentions of all parties.
No term of this Agreement will be construed or resolved in favor of or against the City or Owner on the
basis of which party drafted the uncertain or ambiguous language. Where appropriate, the singular
includes the plural and neutral words and words of any gender will include the neutral and other gender.
Paragraph headings used in this Agreement are for convenience of reference and shall in no way control
or affect the meaning or interpretation of any provision of this Agreement.

ARTICLE I

2.1. Agreement to Purchase and Sell. In consideration for the payment of the Purchase
Price and the execution of Ancillary Agreements by the City at Closing, the NIGID, and Seller, Buyer
agrees to Purchase from Seller, and Seller agrees to sell to Buyer, the Property and all of Seller’s right,
title, and interest in and to all Appurtenances, Mineral Rights and Water Rights on the terms and
conditions stated in this Agreement.

2.2. Purchase Price. The Purchase Price for the Property shall be One-Million Three-
Hundred Thousand Dollars and Zero Cents ($1,300,000.00).

ARTICLE Il

3.1. Closing. The Closing Date shall be a date as the Parties mutually agree, but not later than
thirty (30) days from the Effective Date. Closing shall take place at such place or places as the Parties
mutually agree.

3.2. Closing Acts. The following shall occur at Closing, each being a condition precedent to
the others and all being considered as occurring simultaneously:

a. Seller will execute, have acknowledged, and deliver to Buyer the “Special Warranty Deed”
conveying title to the Property substantially in the form attached as Exhibit A.

b. Buyer shall pay the Purchase Price to Seller, less the amount of any payments made by Buyer
to Seller pursuant to the Option Agreement.

c. Buyer and Seller will execute the “Option Agreement for Purchase of ERUs” substantially in
the form attached as Exhibit B.

d. Buyer, the NIGID, and Seller will execute the “Reimbursement Fee Agreement & Building
Permit Restriction” substantially in the form attached as Exhibit C.

e. Buyer and Seller will execute the “Public Improvement & Reimbursement Agreement”
substantially in the form attached as Exhibit D.

f. Buyer, the NIGID, and BCX Development, LLC will execute the Reimbursement Fee
Agreement & Building Permit Restriction substantially in the form attached as Exhibit E.

3.3. Additional Documents. The Parties shall execute and deliver at or after Closing such
other documents as either Party may reasonably request to fully effectuate the transfer of the Property to
Buyer and carry out the intent and purposes of the Parties as set forth in this Agreement, including
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execution of such affidavits as may be reasonably required by the Title Company to issue the Title
Policy to Buyer.

3.4. Closing Costs. At Closing, the following costs and expenses shall be paid or prorated as
follows:

a. On or promptly after Closing, Seller will file the proper returns and pay to the appropriate
governmental authorities all sales, use, transfer, or other similar taxes, if any, due on or as a result of
the transfer of the Property.

b. Buyer will pay all closing fees of the Title Company, the cost of the Title Policy and the cost
of any endorsements thereto.

c. Real estate property taxes and assessments on the Property for the year of Closing, if any,
shall be apportioned between Seller and Buyer as of the date of Closing, with the amount of taxes to
be based upon the most recent available levy applied to the most recent available assessment, which
apportionment shall be deemed final.

d. All water, gas, electrical, and other public utility charges relating to the Property, shall be
apportioned between Seller and Buyer as of the date of Closing, based on the most recent applicable
statements and meter readings, which apportionment shall be deemed final.

e. Each Party shall pay its own legal, consulting, and accounting fees.

3.5. Possession. Buyer shall be entitled to possession of the Property immediately after
Closing.
ARTICLE IV
4.1. Seller’s Representations and Warranties. Seller represents and warrants to Buyer that,

as of the date of this Agreement and as of the Closing Date:

a. Seller is a limited liability company duly organized, validly existing, and in good standing
under the laws of the State of Delaware, and has full right, power, and authority to sell the Property
to Buyer as provided in this Agreement, to execute the Ancillary Agreements as provided in this
Agreement, and to perform its obligations under this Agreement;

b. Seller has good and marketable fee simple title to the Property and any Appurtenances, free
and clear of all liens, property taxes, encumbrances, and restrictions, except for those appearing of
record, Permitted Exceptions and taxes not yet due and payable;

c. Except as disclosed in writing by Seller to Buyer prior to Closing, Seller is not in default, and
to Seller’s knowledge, is not alleged to be in default, and has fulfilled all contractual obligations of
Seller that are contractually obligated to be fulfilled prior to the Closing with respect to the Property;

d. The execution, delivery, and performance of this Agreement by Buyer will not and does not
require the consent or approval of any other person or entity and will not and does not constitute a
default or result in a breach of any indenture, loan, credit agreement, mortgage, deed of trust, or
other agreement;
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e. Except as disclosed in writing by Seller to Buyer prior to Closing, to the best of Seller’s
knowledge there is no pending or threatened litigation, demand, claim, action, cause of action,
complaint, or legal proceeding against Seller in any way directly affecting or concerning the
Property or any portion of it;

f. Other than Buyer, no Person has, or to Seller’s knowledge claims to have, any existing right
to purchase or occupy any portion of the Property except as disclosed in the Permitted Exceptions;

g. Except for the Permitted Exceptions, to the best of Seller’s knowledge there are no third
parties who may have the right to claim or assert any easement, right-of-way, or claim of possession
not shown by record, whether by grant, prescription, adverse possession, or otherwise, as to any part
of the Property, and, other than the Permitted Exceptions, Seller has not placed or caused to be
placed any lien against the Property since the date of the Option Agreement;

h. There are no attachments, executions, assignments for the benefit of creditors, receiverships,
conservatorships, or voluntary or involuntary proceedings in bankruptcy or pursuant to any debtor
relief laws filed by Seller, or, to the best of Seller’s knowledge, pending, contemplated, or threatened
against Seller; and

4.2. Buyer’s Representations and Warranties. Buyer represents and warrants to Seller that,
as of the date of this Agreement and as of the date of Closing, Buyer is a home rule city duly
incorporated under the Colorado Constitution and has full right, power, and authority to purchase the
Property as provided in this Agreement, to execute the Ancillary Agreements to which it is a party as
provided in this Agreement, and to perform its obligations under this Agreement.

4.3. NIGID’s Representations and Warranties. The NIGID represents and warrants to
Seller that, as of the date of this Agreement and as of the date of Closing, the NIGID is a public
improvement district duly organized under the laws of the State of Colorado and has full right, power,
and authority to execute the Ancillary Agreements to which it is a party as provided in this Agreement
and to perform its obligations under this Agreement.

4.4. Limitations. No Party shall have any liability to another Party for the falsity of any
representation or the breach of any warranty to the extent that the Party not making the representation or
warranty, or any of its employees, agents, or contractors, had knowledge of the falsity of such
representation or of the breach of such warranty when made.

ARTICLE YV

5.1. Default. A Party will be in default if that Party fails to comply with or satisfy any
covenant or agreement of that Party contained in this Agreement, or a breach by that Party of any
representation or warranty of that Party contained in this Agreement, if that Party does not cure such
default within ten (10) days of receipt of written notice of such default or, if such default cannot
reasonably be cured in ten (10) days with the exercise of reasonable diligence, such longer period as
may be reasonably necessary to cure such default with the exercise of reasonable diligence not to exceed
thirty (30) days.

5.2. Seller Remedies. If Buyer or the NIGID is in default, Seller may elect to treat this
Agreement as canceled and Seller may recover such damages as may be proper, or Seller may elect to
treat this Agreement as being in full force and effect and Seller shall have the right to specific
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performance of the transfer of the Property in exchange for the Purchase Price, and specific performance
of the transactions referenced in the Ancillary Agreements for the consideration referenced therein.

5.3. Buyer & NIGID Remedies. If Seller is in default, Buyer or the NIGID may elect to
treat this Agreement as canceled and Buyer and the NIGID may recover such damages as may be proper
and, if so treated by Buyer, any payments made by Buyer to Seller pursuant to the Option Agreement
shall be returned to Buyer; or Buyer may elect to treat the Agreement as being in full force and effect
and Buyer shall have the right to specific performance of the transfer of the Property in exchange for the
Purchase Price, and specific performance of the transactions referenced in the Ancillary Agreements for
the consideration referenced therein.

5.4. Limitation of Remedies. The execution of the Ancillary Agreements is a critical
component of the purchase and sale of the Property pursuant to this Agreement. However, the breach or
non-performance of any Ancillary Agreement by any party will not affect the validity of the transfer of
the Property to Buyer. The performance of each Ancillary Agreement shall be governed according to its
own terms.

5.5. Contingencies. Performance by Buyer and the NIGID under this Agreement is expressly
contingent on Buyer’s inspection of the Property, review of all agreements and information affecting the
Property, and review and approval of the Title Commitment and any title documents (“Buyer’s Due
Diligence”). Accordingly, Buyer shall have until ten (10) days following the Effective Date (the “Due
Diligence Period”) to complete Buyer’s Due Diligence. If Buyer has any objections to any of Buyer’s
Due Diligence, Buyer shall deliver written notice of such objections (“Objection Notice”) to Seller
during the Due Diligence Period. Seller shall have thirty (30) days after receipt of the Objection Notice
to cure the objections made by Buyer, and the Closing Date shall be automatically extended as necessary
to accommodate such cure period. If Seller fails to cure any matter in the Objection Notice to Buyer’s
reasonable satisfaction, Buyer may (1) terminate this Agreement by delivery of written notice of
termination to Seller, or (2) waive any uncured objections and proceed to Closing. If this Agreement is
terminated due to the failure of any contingency, the Parties shall have no further rights or obligations
under this Agreement.

ARTICLE VI

6.1. Holidays. If the deadline for any act, event, or notice required under this Agreement falls
on a Saturday, Sunday, or legal holiday, the deadline for such act, event, or notice shall be extended to
the next business day.

6.2. Notices. Written notices required under this Agreement and all other correspondence
between the Parties shall be directed to the following and shall be deemed received when hand-delivered
or three (3) days after being sent by certified mail, return receipt requested:

To Buyer or the NIGID: To Seller:

James Hayes Catellus CC Note, LLC
Deputy City Manager Attn: C. William Hosler
City of Commerce City 66 Franklin Street, Suite 200
7887 East 60th Avenue Oakland, CA 94607

Commerce City, CO 80022
Electronic copy to:
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Jim Marshall
jimmarshall@bcxdevelopment.com

and to:
John Heronimus
jheronimus@DuffordBrown.com

Nothing in this Agreement shall be construed to restrict the transmission of routine communications
between the Parties.

6.3. Brokerage Commissions. The Parties acknowledge that there are no brokerage
commissions to be paid by any Party in regards to the sale of the Property.

6.4. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit
of the Parties and their respective heirs, representatives, successors, and assigns.

6.5. Assignment. No Party may assign its rights or obligations under this Agreement without
the prior written consent of the other Parties, which consent will not be unreasonably withheld.

6.6. No Third-Party Beneficiaries. Enforcement of the terms and conditions of this
Agreement and all rights of action relating to such enforcement shall be strictly reserved to the Parties
and then only to the extent of their interests in this Agreement. The Parties expressly intend that any
Person other than Buyer, the NIGID, and Seller shall be deemed to be only an incidental beneficiary
under this Agreement.

6.7. No Waiver. The waiver of any breach of a term, provision or requirement of this
Agreement, including the failure to insist on strict compliance or to enforce any right or remedy, shall
not be construed or deemed as a waiver of: any subsequent breach of such term, provision or
requirement or of any other term, provision or requirement; any right to insist on strict compliance with
any term, provision or requirement; or any right to enforce any right or remedy with respect to that
breach or any other prior, contemporaneous, or subsequent breach.

6.8. Governing Law; Jurisdiction and Venue; Recovery of Costs. This Agreement shall
be governed by the laws of the State of Colorado without regard to its conflicts of laws provisions. For
all claims arising out of or related to this Agreement, each Party consents to the exclusive jurisdiction of
and venue in the state courts in the County of Adams, State of Colorado. Each Party waives any
exception to jurisdiction because of residence, including any right of removal to federal court based on
diversity of citizenship. If legal action is brought to resolve any dispute among the Parties related to this
Agreement, the prevailing Party in such action shall be entitled to recover court costs and reasonable
attorney fees from the non-prevailing Party.

6.9. Governmental Immunity. No term or condition of this Agreement shall be construed or
interpreted as a waiver, express or implied, of any of the immunities, rights, benefits, protections or
other provisions of the Colorado Governmental Immunity Act, C.R.S. 8§ 24-10-101, et seq.

6.10. Authority. The signatories to this Agreement represent and warrant that they are legally
authorized to execute this Agreement on behalf of the Parties and to bind the Parties to its terms.
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6.11. Severability. Any holding by a court of competent jurisdiction that any provision of this
Agreement is invalid or unenforceable shall not invalidate or render unenforceable any other provision
of this Agreement.

6.12. Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all such counterparts taken together shall be deemed to
constitute one and the same instrument.

6.13. Entire Agreement; Modification. This Agreement contains the entire agreement of the
parties relating to the subject matter of this Agreement and, except as expressly provided, may not be
modified or amended except by validly executed written agreement of the parties. All prior and
contemporaneous agreements and understandings, whether oral or written, are superseded by this
Agreement and are without effect to vary or alter any terms or conditions of this Agreement.

6.14. Survival. The representations, warranties, and covenants set forth in this Agreement shall
not merge into any document associated with this Agreement and shall survive Closing and the delivery
of all closing documents and shall be enforceable at law and equity.

(Signatures contained on following pages.)

City of Commerce City, City of Commerce City Northern Infrastructure
General Improvement District, & Catellus CC Note, LLC
Purchase and Sale Agreement Page 8 of 9



IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

CITY OF COMMERCE CITY,

a Colorado home rule municipality

By: ATTEST:

Name: Sean Ford,

Title: Mayor APPROVED AS TO FORM:

Date:

CITY OF COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL

IMPROVEMENT DISTRICT,

a Colorado public improvement district

By: ATTEST:

Name: Sean Ford,

Title: Chairperson APPROVED AS TO FORM:

Date:

CATELLUS CC NOTE, LLC,

a Delaware limited liability company

By:

Name: Tom Marshall,
Title: Executive Vice President

Date:

City of Commerce City, City of Commerce City Northern Infrastructure
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Laura J. Bauer, MMC, City Clerk

Robert Gehler, City Attorney

Laura J. Bauer, Secretary

Robert Gehler, General Counsel
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EXHIBIT A TO PURCHASE AND SALE AGREEMENT
(Turnberry Parcel O)

Special Warranty Deed



SPECIAL WARRANTY DEED

THIS SPECIAL WARRANTY DEED is dated , 2015, and is made between
CATELLUS CC NOTE, LLC (the “Grantor”), a Delaware limited liability company whose legal address is 66
Franklin Street, Suite 200, Oakland, CA 94607, and the CITY OF COMMERCE CITY (the “Grantee™), a Colorado
home rule municipality whose legal address is 7887 East 60th Avenue, Commerce City, Adams County, Colorado.

WITNESS, that the Grantor, for and in consideration of the sum of ONE-MILLION THREE-HUNDRED
THOUSAND DOLLARS ($1,300,000.00), the receipt and sufficiency of which is hereby acknowledged, does
hereby remise, release, grant, bargain, sell and confirm unto the Grantee, and the Grantee’s heirs and assigns,
forever, all the real property, together with any improvements thereon, located in the County of Adams and State of
Colorado, described as follows:

Lot 1, Block 13, Turnberry Filing No.1, as recorded in the real property records of Adams County
at Reception No. 20050630000693950 on June 30, 2005,

TOGETHER with all and singular the hereditaments and appurtenances thereunto belonging, or in anywise
appertaining, the reversions, remainders, rents, issues and profits thereof, and all the estate, right, title, interest, claim
and demand whatsoever of the Grantor, either in law or equity, of, in and to the above bargained premises, with the
hereditaments and appurtenances;

TO HAVE AND TO HOLD the same, together with all and singular the appurtenances and privileges
thereunto belonging, or in anywise thereunto appertaining, and all the estate, right, title, interest, demand, and claim
whatsoever of the Grantor, either in law or equity, to the only proper use, benefit and behoof of the Grantee, and the
Grantee’s heirs and assigns, forever.

The Grantor, for the Grantor and the Grantor’s heirs and assigns, does covenant and agree that the Grantor shall
and will WARRANT THE TITLE AND DEFEND the above described premises, but not any adjoining vacated
street or alley, if any, in the quiet and peaceable possession of the Grantee and the heirs and assigns of the Grantee,
against all and every person or persons claiming the whole or any part thereof, by, through or under the Grantor
except and subject to the following matters: exceptions of record and those matters set forth on Exhibit A, attached
hereto and made a part hereof.

IN WITNESS WHEREOF, the Grantor has executed this deed on the date set forth above.

CATELLUS CC NOTE, LLC

By:
Name: Tom Marshall
Title: Executive Vice President

STATE OF CALIFORNIA )

) ss
COUNTY OF )
The foregoing instrument was acknowledged before me this day of , 2015, by Tom

Marshall, as Executive Vice President of Catellus CC Note, LLC, a Delaware limited liability company.
Witness my hand and official seal:

My commission expires:

Notary Public
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OPTION AGREEMENT FOR PURCHASE OF ERUS

This AGREEMENT (“Agreement”) is made and entered into this day of
, 2015, by and between the CITY OF COMMERCE CITY
NORTHERN INFRASTRUCTURE GENERAL IMPROVEMENT DISTRICT (“NIGID”),
the CITY COMMERCE CITY, a Colorado Home Rule municipality (“Commerce City”)
and CATELLUS CC NOTE, LLC a Delaware limited liability company ("Catellus"). The
NIGID, Commerce City and Catellus shall be termed individually a “Party” and
collectively the “Parties”.

WITNESSETH:
WHEREAS, Catellus desires to build a development within Commerce City for which it
will require potable water service and wastewater services; and

WHEREAS, the NIGID has purchased ERU Water Credits and Option Fee Credits
under the FRICO Participant Water Resources Agreements attached hereto as Exhibits
1 and 2; and

WHEREAS, the NIGID has previously assigned said ERU Water Credits and Option Fee
Credits to Commerce City.

NOW, THEREFORE, in consideration of the premises and the following mutual
covenants and agreements, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE L.
DEFINITIONS

1.1  Effective Date. The date upon which this Agreement is fully executed.

1.2 ERUs. South Adams ERU Water Credits and Option Fee Credits, as defined in
the FRICO Participant Water Resources Agreements, attached hereto as Exhibits 1 and
2, that have been purchased by the NIGID and assigned to Commerce City. The term of
said ERUs is perpetual.

1.3 Option ERUs. Those ERUs for which the NIGID is granting Catellus an option
under this Agreement, as specified on the ERU Purchase Schedule attached hereto as
Exhibit 3 and incorporated by reference herein (“ERU Purchase Schedule”).

Page 1 of 10



14  South Adams. South Adams County Water and Sanitation District, a quasi-
municipal corporation and political subdivision of the State of Colorado, acting in an
enterprise capacity by and through its Water and Sewer Enterprise.

ARTICLE II.
THE OPTION

2.1  Grant of Option. The NIGID hereby grants to Catellus the right and Option to
purchase the 200 Option ERUs from the NIGID as set forth in the ERU Purchase
Schedule, upon and subject to the terms and conditions set forth herein.

2.2 Limitation of Agreement. Catellus acknowledges that the exercise of the Option
granted herein and the purchase of the Option ERUs is limited by and shall be subject to
the conditions and restrictions in the FRICO Participant Water Resources Agreements
under which the Option ERUs were issued by South Adams.

2.3 Term and Exercise of Option. The term of this Option shall commence on the
Effective Date and shall continue in effect until December 15, 2019 or at such time as the
Option is earlier terminated pursuant to the provisions of this Agreement. At any time
prior to expiration of the Option, Catellus may exercise the Option by delivering written
notice of exercise of the Option to the NIGID in accordance with the provisions of
Article 3 of this Agreement. Catellus may not extend the term of the Option unless
agreed upon by the NIGID.

ARTICLE III.
PURCHASE OF THE OPTION ERUs

3.1 Exercise of Option. At any time prior to expiration of the Option, Catellus may
exercise the Option by delivering written notice of exercise of the Option to Commerce
City (the "Exercise Notice"). The Exercise Notice deadline shall be on or before
October 31, 2016 for the first 50 Option ERUs, and in accordance with the ERU Purchase
Schedule for each subsequent purchase. In the Exercise Notice, Catellus shall specify the
number of Option ERUs to be purchased; provided, that the required Minimum Option
ERUs are specified by Catellus in accordance with the ERU Purchase Schedule.

3.2  Right of Purchase. Upon Catellus’s delivery of an Exercise Notice to the NIGID,
Catellus shall purchase from the NIGID, and Commerce City shall convey to Catellus,
the Minimum Option ERUs in accordance with the ERU Purchase Schedule and any
additional Option ERUs which Catellus elects to purchase in accordance with the terms
and conditions contained in this Agreement subject to Section 5.1(b). Any Option ERUs
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purchased by Catellus in excess of the Minimum Option ERUs will be credited to the
next ensuing Minimum Option ERU requirement under this Agreement.

3.3  Purchase Price. The Purchase Price to be paid by Catellus to the NIGID for the
Option ERUs shall be $7,500 per Option ERU for the first 100 Option ERUs, and $12,000
per Option ERU for any subsequent Option ERU, subject to Section 5.1(b), below, and
subject to the price reduction remedy of Catellus set forth in that certain Public
Improvement & Reimbursement Agreement by and between the City and Catellus
entered into contemporaneously with this Agreement.

3.4 Payment of Purchase Price. Subject to the full and timely performance by
Catellus hereunder, the Purchase Price for the Option ERUs shall be payable to the
NIGID by check or wire transfer to the NIGID by Catellus, on the Purchase Date, as set
forth in the ERU Purchase Schedule.

3.5 Acceleration. Subject to the provision of Section 3.3, the ERU Payment Schedule
may be accelerated by Catellus and the ERU Purchase Price may be prepaid in whole or
in part at any time. The ERU Purchase Schedule requires no prepayment premiums or
penalties.

3.6  Closing Adjustments. All closing costs, transfer fees and adjustments required by
South Adams or any other applicable entity shall be paid by Catellus. There shall be no
other closing costs or transfer fees imposed by the NIGID or Commerce City.

3.7 South Adams Charges. The Option ERUs shall be purchased by Catellus subject
to the Rules and Regulations of South Adams, and payment by Catellus to South
Adams of all transfer fees, development or capital charges, or any other charges and
fees necessary to the use of or appurtenant to the Option ERUs and the provision by
South Adams of water service.

3.8 Purchase Date. The transactions shall be closed at a time and place mutually
agreed upon by the Parties on or before the applicable Annual Purchase Deadline as set
forth in the ERU Purchase Schedule (each, a “Purchase Date”).

ARTICLEIV.
CONVEYANCE OF THE OPTION ERUS

4.1  Conveyance of the ERUs. On or before each Purchase Date, Commerce City shall
convey to Catellus the Option ERUs that Catellus has purchased, subject to receipt of
the closing delivery requirements below.
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4.2  Limitations. Commerce City makes no representations or warranties regarding
the availability of sanitary sewer service from South Adams.

43  Closings. If Catellus exercises any part of the Option in accordance with the
provisions of Article III, closings shall occur on or before the applicable Annual
Purchase Deadline as set forth in the ERU Purchase Schedule.

4.4 Closing Documents and Requirements. At any applicable closing, Catellus shall
deliver the following:

(@  To the NIGID, the Purchase Price for the Option ERUs being purchased by
Catellus as of each Purchase Date, without adjustment for any closing or transfer

costs. All closing, transfer costs or other fees and charges of any kind whatsoever,
shall be paid by Catellus.

(b) To the NIGID, such information as may be reasonably required by
Commerce City pursuant to the FRICO Participant Water Resources Agreements
to document the conveyance of the Option ERUs acquired by Catellus as of each
Purchase Date.

45  Documents. At any applicable closing, Commerce City shall deliver the
following;:

(a) To Catellus, an assignment, generally in the form of Exhibits 4 or 5
attached hereto, evidencing the Option ERUs purchased by Catellus as of each
Purchase Date. The Option ERUs purchased by Catellus shall be free and clear of
all liens and encumbrances, security interests, demands or claims of any kind
whatsoever by the NIGID, Commerce City or any third person as of the applicable
Purchase Date.

46  South Adams Approval. Because the assignment of the Option ERUs is not
effective until approved by South Adams, the Parties shall obtain such approval on or
immediately after each Purchase Date and each closing shall be consummated and the
closing documents and consideration exchanged upon receiving said approval.

4.7  Continuing Cooperation. Each of the Parties shall, whenever and as often as it
shall be reasonably requested to do so by the other Party, execute, acknowledge and
deliver, or cause to be executed, acknowledged and delivered any and all conveyances,

assignments and all other instruments and documents as may be reasonably necessary
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in order to complete the transaction herein provided and to carry out the intent and
purposes of this Agreement.

48  Representations and Warranties of the City and NIGID. The City and NIGID
represent and warrant to Catellus that they own a sufficient number of ERUs to be able
to sell the Option ERUs to Catellus at any time during the term of this Agreement,

regardless of whether the Option ERUs are acquired in accordance with the ERU
Purchase Schedule, on a fully accelerated basis, or otherwise.

ARTICLE V.

5.1  Early Termination of Option for Non-Payment of Purchase Price. Time is of the
essence hereof and if any payment or any other condition hereof is not made, tendered
or performed as herein provided, there shall be the following remedies. If Catellus fails
to timely pay the Purchase Price by the applicable Annual Purchase Deadline for the
corresponding Minimum Option ERUs as set forth in the ERU Purchase Schedule
pursuant to Article 3.3, the Option for such corresponding Minimum Option ERUs
(“Missed Option”) shall terminate, subject to Sections 5.1(a) and 5.1(b) below.

(@ Commerce City shall give Catellus written notice of such non-payment
("Notice of Non-Payment") that Catellus has failed to make payment for the
exercise of its Option to purchase the applicable Minimum Option ERUs.

(b) If Commerce City does not timely receive the payment of the applicable
Purchase Price within thirty (30) days of receipt by Catellus of a Notice of Non-
Payment, then the right to purchase Option ERUs under the Missed Option shall
be terminated without further action by either Party. Upon termination of the
right to purchase the Option ERUs under said Missed Option, Catellus shall no
longer have the option to purchase said Option ERUs under the Missed Option.
Catellus shall have the right to exercise future options pursuant to the terms of
the this Agreement, except that Catellus shall have the right to purchase the first
100 Option ERUs hereunder at a cost of $7,500/Option ERU in whatever option
period those Option ERUs are purchased.

52 Noncompliance by the NIGID and Commerce City. If the NIGID or Commerce
City are in default under the terms and conditions of this Agreement, Catellus shall
provide the NIGID and Commerce City with written notice thereof and the NIGID or
Commerce City shall have thirty (30) days after the NIGID’s and Commerce City’s
receipt of said notice to cure said default. If the NIGID or Commerce City fail to cure
said default within said thirty (30) day period, Catellus may elect to treat this
City ofCommerce City Northern Infrastructure General Improvement District,
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Agreement as terminated and provide written notice thereof to the NIGID and
Commerce City. Upon receipt of such notice by the NIGID and Commerce City, the
Parties shall thereafter be released from all obligations hereunder. Alternatively,
Catellus may, at its election, treat this Agreement as being in full force and effect and
shall have all the remedies under Colorado law including, but not limited to, the right
to an action for specific performance.

ARTICLE VI
PROVISIONS OF GENERAL APPLICATION

6.1  Further Instruments. Each Party hereto shall from time to time execute and
deliver such further instruments as the other Party or its counsel may reasonably
request to effectuate the intent of this Agreement.

6.2  Governing Law. The Parties hereto hereby expressly agree that the terms and
conditions hereof, and the subsequent performance hereunder, shall be construed and
controlled by the laws of the State of Colorado.

6.3 Headings. Article and Article headings used in this Agreement are for
convenience of reference only and shall not affect the construction of any provision of
this Agreement.

6.4  Possession. Upon closing, Catellus shall be entitled to unrestricted possession of
the Option ERU’s subject hereto.

6.5  Compliance with Laws, Ordinances and Regulations. In performing the
obligations, covenants and conditions of this Agreement, the NIGID, Catellus and
Commerce City shall comply with all applicable laws, ordinances and regulations;
provided however that Catellus shall be solely responsible for compliance with all of
South Adams Rules and Regulations regarding the transfer, assignment and use of the
Option ERU’s and any right to acquire South Adams Sanitary Sewer ERU’s.

6.6  Entire Agreement. Alteration or Amendment. The entire agreement of the
Parties is herein written and the Parties are not bound by any agreements,
understandings, conditions, or inducements otherwise than are expressly set forth and
stipulated hereunder. No change, alteration, amendment, modification or waiver of any
of the terms or provisions hereof shall be valid unless the same is in writing and signed
by the Parties.

6.7  Counterparts. This Agreement may be executed in two or several counterparts
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and all counterparts so executed shall constitute one agreement binding on all of the
Parties, notwithstanding that all the Parties are not signatories to the original or the
same counterpart.

6.8  Severability. The invalidity or unenforceability of any of the provisions of the
Agreement shall not affect any other provision of this Agreement which shall thereafter
be construed in all respects as if such invalid or unenforceable provision were omitted.

6.9  Assignment. Catellus may assign this Agreement upon ten business days prior
written notice to the NIGID and Commerce City provided that, as a condition to such
assignment, (i) the assignee of Catellus assumes and agrees to pay and perform the
obligations of Catellus hereunder and (ii) the Assignee of Catellus provides the NIGID
and Commerce City with its contact information for written notice and other
purposes. No assignment shall release a Party herein named from any obligation or
liability under this Agreement. Subject to the foregoing, this Agreement will be binding
upon and inure to the benefit of the Parties hereto and their respective heirs, personal
representatives, successors and assigns.

6.10 Notices. All notices provided for hereunder shall be deemed given and received
when (a) personally delivered during business hours on a business day or (b) 48 hours
after the same is deposited in the United States mail, postage prepaid, registered or
certified mail, return receipt requested, addressed to the applicable Party at the address
indicated below for such Party, or as to each Party, at such other address as shall be
designated by such Party in a written notice to the other Party:

To Commerce City and NIGID: City of Commerce City
7887 East 60" Avenue
Commerce City, CO 80022
Attn: City Manager
Tel: (303) 289-3758
Fax: (303) 289-3688
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with a copy to: Paul J. Zilis, Esq.
Vranesh and Raisch, LLP
1720 14" Street, Suite 200
P. O. Box 871
Boulder, CO 80306-0871
Tel: (303) 443-6151
Fax: (303) 443-9586

Robert Sheesley, Esq.

7887 East 60th Avenue
Commerce City, CO 80022
Tel: (303)289-8130

Fax: (303)289-3688

To Catellus: Catellus CC Note, LLC
Attn: C. William Hosler
66 Franklin Street, Suite 200
Oakland, CA 94607

with electronic copy to: Jim Marshall
jimmarshall@bcxdevelopment.com

John Heronimus
jheronimus@DuffordBrown.com

6.11 Attorneys' Fees. If any legal action or other proceeding is brought for the
enforcement of this Agreement, or because of an alleged dispute, breach, default, or
misrepresentation in connection with any of the provisions of this Agreement, the
successful or prevailing Party shall be entitled to recover reasonable attorneys' fees and
other costs incurred in that action or proceeding, in addition to any other relief to which
it may be entitled.

6.12  Survival of Closing. The terms and conditions of this Agreement shall survive
the closing on the Option ERUs provided herein.

6.13 Authority. The individuals executing this Agreement on behalf of their
respective entities are authorized by the entities to execute this Agreement on behalf of
their respective entities.
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6.14 Governmental Immunity. Nothing in this Agreement waives or is intended to
waive any general protections that may be applicable to the NIGID or Commerce City
under the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq., or any
other law, except that the NIGID, Commerce City or Catellus are entitled to commence
actions for specific performance, injunctive relief, damages and all other relief or

remedies available under Colorado law for breach of this Agreement. If any person
allegedly aggrieved by any provision of this Agreement and who is not a Party to this
Agreement shall sue the NIGID, Commerce City or Catellus under this Agreement or
because of claims asserted to arise as a result of this Agreement, the other Party shall be
notified promptly.

IN WITNESS WHEREOQOF, the Parties hereto have caused this Option Agreement to be
executed and delivered as of the day and year first above written.

SELLER: CITY OF COMMERCE CITY APPROVED AS TO FORM:
NORTHERN INFRASTRUCTURE
GENERAL IMPROVEMENT DISTRICT

By:
Chairperson General Counsel

ATTEST:
Secretary

Date of Seller’s Signature:

Seller’s Address: 7887 E. 60th Avenue, Commerce City, CO 80022

ASSIGNOR: CITY OF COMMERCE CITY  APPROVED AS TO FORM:

By:

Mayor City Attorney

ATTEST:
City Clerk

Date of Assignor’s Signature:

Assignor’s Address: 7887 E. 60th Avenue, Commerce City, Colorado 80022
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BUYER: CATELLUS CC NOTE, LLC

By:
Tom Marshall
Title: Executive Vice President

Date of Buyer’s Signature:

Buyer’s Address:

STATE OF CALIFORNIA )
) ss.
COUNTY OF
The foregoing instrument was acknowledged before me this ___ day of

2015, by Tom Marshall, as Executive Vice President of Catellus CC Note,

LLC.

Witness my hand and official seal.

My Commission Expires:

(SEAL)

Notary Public
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REVISED
PLAN B PROJECT
PARTICIPANT
WATER RESOURCES
AGREEMENT

BETWEEN

CRAIG RANCH GOLF COURSE, LLC,

a Nevada limited Lability company,

LAS VEGAS GAMING H\TVESTMENTS, LLC

a Nevada limited liability company,

and

SOUTH ADAMS COUNTY
WATER AND SANITATION DISTRICT,

a Colorado special district, also acting in an enterprise capacity pursnant to its

WATER AND SEWER ENTERPRISE

EXHIBIT 1



REVISED PLAN B PROJECT PARTICIPANT
WATER RESOURCES AGREEMENT

" This Revised Plan B Project Participant Water Resources Agreement (“Revised
Agreement”) is entered into by and between CRAIG RANCH GOLF COURSE, a Nevada
limited liability company, LAS VEGAS GAMING INVESTMENTS, 2 Nevada Limited Liability
Company (together, “Participant”) and SOUTH ADAMS COUNTY WATER AND
SANITATION DISTRICT, a Colorado special district, acting in its enterprise capacity pursuant
to the SOUTH ADAMS WATER AND SEWER ENTERPRISE (collectively referred to as the
“District”), and constitutes the Parties” agreement to the followwa

RECITALS

WHEREAS, Participant is the owner of, or has a contract or option to purchase, land
located within the District as generally depicted in Exhibit A attached hereto,; and

WHEREAS, pursuant to the District’s Rules and Regulations, the inclusion by the
District of land owned or to be acquired by Participant requires that water resources agreements
be entered into providing for the dedication of water; and

WHEREAS, based on the FRICO Participant Water Resources Agreement dated
November 2, 2001, (“the Original Agreement”), the District has entered into an Amended Stock
Purchase Agreement dated September 15, 2006 with Farmers Reservoir and Irrigation Company
(“FRICO™), Burlington Ditch and Land Company (“Burlington”) and Henrylyn Irrigation District
(“Henrylyn™) to purchase water (“FRICO Agreement”), attached hereto as Exhibit B, that is the
subject of a Seftlement Agreement among the City and County of Denver (*Denver”™) and
FRICO, Burlington and Henrylyn dated August 31, 1999 {*Denver Contract”); and

WHEREAS, the District has entered into a water delivery agreement with the Denver
Water Board dated September 8, 2006 for the direct delivery of water from Denver Water to the
District (“the Delivery Agreement”); and

WHEREAS, the District has determined that it currently has available 777 acre-feet of
consumptive use credit water, that when combined with the Denver Contract water to be
obtained pursuant to the FRICO Agreement, yields a total project supply of 5,777 acr e-feet; and

WHEREAS, the District has determined from its planning that each acre-foot of Plan B
Project water can supply 3.77 equivalent residential units for both in-house domestic use and
outdoor irrigation use; and

. WHEREAS, the District has determined that the water to be purchased and delivered
~ pursuant to the Plan B Project would be suitable for satisfaction of water dedication requirements
of the District for water service to land within the District subject to the terms of this Agreement;

and



WHEREAS, the Plan B Project requires substantial capifal investment over the next
20 years to be fully implemented, and the District is unable to commit to such investment absent
the agreement of Participant and other participants to provide funding pursuant to the conditions
of this Agreement; and

WHEREAS, the Parties desire to specify the terms for the District to provide ERU Water
Credits, as defined herein, in exchange for Participant funding the purchase of a portion of the
Plan B Project, and to delineate conditions under which such ERU Water Credits may be used to
obtain ERU Water Connections, as defined herein.

WHEREAS, pursuant to an Assignment and Bill of Sale dated October 14, 2004 (“the
Assignment™), which the District approved on October 21, 2004, Participant succeeded in
interest to a portion of rights under the Plan B Project. Attached to this Revised Agreement is
Schedule 2, which specifies Participant’s Plan B Project Participation Amount, as obtained via
the Assignment and reflects Participant’s payment requirements and resulting ERU Water
Credits as of the date of this Revised Agreement based upon Participant’s Participation Amount;
and

WHEREAS, the District’s implementation of the Plan B Project under the FRICO
Agreement and the Delivery Agreement requires revisions to the Original Agreement, which this
Revised Agreement supersedes and replaces; and

NOW THEREFORE, in consideration of the mutual covenants and promises between the
Parties, which the Parties acknowledge and agree constitute adequate consideration, with such
consideration having been received, the Parties agree as follows with the foregoing Recitals
being incorporated as part of this Revised Agreement by this reference:

ARTICLE &
DEFINITIONS

1.1 “BFI Rebate Fees™ are those fees charged to owners, developers, and builders for
property benefiting from the BFI Water and Wastewater Facilities Extension described in the
Resolution of the Board of Directors of South Adams Couunty Water and Sanitation District
Approving the BFI Rebate Fee adopted February 13, 2002 (“BFI Resolution™). A schedule of
BFI Rebate Pees, as well as a map depicting properties benefiting from the BFI Water and
Wastewater Facilities Extension, are attached hereto as Bxhibit C.

1.2 “BF] Water and Wastewater Facilities Extension Costs” are those costs BFI Waste
Systems of North America, Inc. (“BFI”) incurred in constructing the substantial public water and
wastewater main line extensions described in the BFI Resolution and that the District resolved to
rebate to BFI in the BFI Resolution.




1.3 “ERU” is an equivalent residential unit. The District has determined that each
acre-foot of Plan B Project water can supply 3.77 ERUs for both in-house domestic and outdoor
irrigation uses.

1.4 “ERU Water Connection” is the potable and irrigation water connection to a
single family residential structure or equivalent, all as set forth in the Distriet’s Rules and
Regulations. Participant or its successors or assigns may obtain ERU Water Connections in
accordance with paragraph 3.2 of this Revised Agreement and by paying all required fees as
described in paragraph 3.4 of this Revised Agreement.

1.5 “BRU Water Credit” is a credit in Participant’s favor in the District’s financial
records resulting from Participant’s Installment Payments. An ERU Water Credit consists of: (1)
an ERU Potable Water Credit, and (2) an ERU Irrigation Water Credit. Pursuant to, and.in
accordance with the terms and conditions of this Revised Agreement, the District will record in
the District’s financial records the ERU Potable Water Credits and ERU Irrigation Water Credits
being allocated to Participant as Participant makes its annual FRICO Installment and SACWSD
Installment Payments. These ERU Water Credits may be used only for participant lands located
within the District’s boundaries, as such participant lands are depicted on Exhibit A, except as
exchanged pursuant to the terms of this Revised Agreement. Upon their recording in the
District’s financial records, ERU Water Credits will be available for surrender under paragraph
3.2(b) of this Revised Agreement, subject to any assignments and the provisions of this Revised
Agreement, including, but not limited to, 2 Connection Allocation, described in paragraph 4.5 of
this Revised Agreement.

a) Connection of a single family residential structure to the District’s water
system requires: one ERU Potable Water Credit, one ERU Irrigation Water Credit, and payment
of Fees described in this Revised Agresment.

b) Cofnmcrcial, irrigation, multi-family and other uses shall require a
combination of ERU Potable Water Credits and/or ERU Trrigation Water Credits as required for
that specific use.

1.6  “Incremental Water Pavment” is the rate per ERU at which Participant may obtain
ERU Water Credits and corresponding ERU Water Connections from the District under this
Revised Agreement.

a) The Incremental Water Payment for ERU Water Connection Permits
acquired from Participant’s Optioned FRICO Participation Amount is $3,183.

b) The Incremental Water Payment for ERU Water Connection Permits
acquired from Participant’s SACWSD Participation Amount is $3,183 as of the date of execution
of this Revised Agreement, but the incremental cost of this water will increase by 3.5 percent
annually beginning November 27, 2008 and each November 27 thereafter.



1.7 “Installment Payment™ is the amount Participant must pay to the District annually
toward its Plan B Project Participation Amount. Each vear the District will record in its financial
records ERU Water Credits in favor of Participant for the additional amount of the Plan B Project
paid for in the previous year.

a) “FRICO Installment Pavment” is the amount Participant must pay to the
District annually toward its Optioned FRICO Participation Amount. In determining Participant’s
FRICO Installment Payment for any given year, Participant shall receive credit against such
FRICO Instalbment Payment for the sum of any Incremental Water Payments, as defined in
paragraph 1.6(a) of this Revised Agreement, made by Participant or its assigns tbrough
September 25 of that year.

b) “SACWSD” Installment Pavment” is the amount Participant must pay to
the District annually toward its SACWSD Participation Amount. The SACWSD Installment
Payment will increase by 3.5 percent annually beginning November 27, 2008 and each
November 27 thereafter. In determining Participant’s SACWSD Installment Payment for any
given vear, Participant shall receive credit against such SACWSD Installment Payment for the
sum of any Incremental Water Payments, as defined in paragraph 1.6(b) of this Revised
Agreement, made by Participant or its assigns through September 25 of that year.

1.8 “Option Fee” is the sum of Participant’s Option Payments, incloding the annual
increases thereto, divided by Participant’s Optioned FRICO Participation Amount (in ERUs). As
described in paragraph 3.2 of this Revised Agreement, Participant or its assigns must pay the
Option Fee only to obtain ERU Water Connections from Participant’s Optioned FRICO
Participation Amount and only when Participant’s Option Fee Credits have been exhansted in
any given year. ’

a) For that portion of Participant’s Optioned FRICO Amount that Participant
has connmtted to.a 6 year Payment Schedule, the Option Fee is $471.

b) For that portion of Participant’s Optioned FRICO Amount that Participant
has committed to a 15 year Payment Schedule, the Option Fee is $1,387.

The District reserves the right to make future adjustments to the Option Fee as are necessary in
its reasonable discretion to meet the District’s obligations to FRICO under the FRICO
Agreement. In the event that the District makes such changes, it shall within fifteen (15) days of
making such adjustment notify Participant in accordance with paragraph 6.3 of this Revised
Agreement.

1.9 “Ontion Fee Credit” is a credit recorded in the District’s financial records in favor
of Participant resulting from Participant’s annual Option Payments.

a) For Option Payments made in association with rights to be exercised over
six years, Participant will receive one Option Fee Credit for every $471 of the Option Payment.
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b) For Option Payments made in association with rights to be exercised over
fifteen years; Participant will receive one Option Fee Credit for every $1,387 of the Option
Payment.

1.10  “Option Payment” is the amount Participant must pay to the District annually to
maintain its option to make Installment Payments and receive ERU Water Credits and FRU
Water Connections under this Revised Agreement. The Option Payment will increase by
3.5 percent annually, beginning November 27, 2007 and each November 27 thereafier.
Participant shall receive credit against its Option Payment for the sum of the Option Fees paid by
Participant or its assigns in the preceding year through September 25 each vear.

1.11  “Payment Group” is the group of participants that have entered into Revised Plan
B Project Participant Water Resources Agreements with the District and, through such Revised
Plan B Project Participant Water Resources Agreements, have committed to the same Payment
Schedule as Participant. A list of the participants within the Payment Group and their respective
Plan B Project participation amounts is attached hereto as Exhibit D.

1,12 “Pavment Schedule” is the amount of time over which Participant has elected in
paragraph 2.6(d) of this Revised Agreement to exercise its option to obtain ERU Water Credits
under this Revised Agreement.

1.13  “Plan B Project” is the combined water acquisition and supply project made up of
the District’s 777 -acre-feet of consumptive use credit and the Denver Contract water the District
will obtain pursuant to the FRICO Agreement, with participants making certain payments toward
the Plan B Project in exchange for which the participants will receive ERU Water Credits as
defined herein.

1.14  *“Plan B Project Participation Amount” is the total number of ERU Water Credits
and corresponding ERU Water Connections Participant has a right to receive under this Revised
Agreement. Attached hereto is Schedule 1, which specifies Participant’s Plan B Project
Participation Amount and associated payment requirements and resulting ERU Water Credits to
which Participant subscribed in the Original Agreement. Subsequent to the Original Agreement,
Participant may have assigned a portion of its Plan B Project Participation Amount to others.
Also attached to this Revised Agreement is Schedule 2, which specifies Participant’s Plan B
Project Participation Amount, as reduced by any such prior assignments and reflects Participant’s
peyment requirements and resulting ERU Water Credits as of the date of this Revised Agreement
based upon Participant’s Plan B Project Participation Amount.

a) “FRICQ Participation Amount” is the portion of Participant’s Plan B

Project Participation Amount available from the District that the District will obtain through its
acquisition of 5,000 acre-feet of water under the FRICO Agreement.

(1) “Initial FRICO Participation Amount” is the ten percent (10%)
portion of Participant’s FRICO Participation Amount for which Participant made an initial
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deposit and for which Participant has already received ERU Water Credits, which are recorded in
the District’s financial records.

2) “Optioned FRICQ Participation Amount” is the remaining ninety
percent (90%) of Participant’s FRICO Participation Amount, which is subject to Annual
Installment Payments and Option Payments.

b) “SACWSD Participation Amount” is the portion of Participant’s Plan B
Project Participation Amount available from the District out of the District’s 777 acre-feet of
consumptive use credit.

1.15  “Reallocation of Participation Amounts™ is the process of the District making the
opportunity available to each non-defaulting participant to subscribe fo additional increments of
the Plan B Project whenever one or more participants do not confirm their commitment to make
or do not make required payments as provided in their respective Revised Plan B Project
Participant Water Resources Agreement, subject to the provisions of transfer described in
paragraph 6.1. Wherever in this Revised Agreement there is referred to a “Reallocation of
Participation Amounts” the following terms and procedures shall apply:

a) Upon an event requiring a Reallocation of Participation Amounts, the
District shall provide notice to all non-defaulting participants that there is an opportunity to
subscribe to additional increments of the Plan B Project and later receive ERU Water Credits
after making payments in accordance with such subscription. (The additional increments of the
Pian B Project to which a non-defaulting participant may subscribe shall hereinafter be referred
to as “the Reallocated Participant Amount™). The notice shall specify (1) the date that a response
must be filed with the District, (2) the total payment to be paid and the Payment Group to which
the Reallocated Participant Amount belongs, (3) the date on which the payment shall be paid,
(4) the ERU Water Credits a responding non-defaulting participant will acquire an option to
receive upon making the payment, and (5) any subscription the District has elected to make. The
District may also elect to subscribe to all or any portion of the Reallocated Participant Amount.

b) On or before the response date, sach non-defaulting participant may
submit a response to the District indicating its commitment to subscribe to any or all of the
Reallocated Participant Amount and to assume the payments associated with that portion of the
Reallocated Participant Amount under the terms described in the Revised Plan B Project
Participant Water Resources Agreement under which the District originally granted the
Reallocated Participant Amount, together with either a demonstration of the ability to use such
reallocated water on lands depicted on Exhibit A or the District’s approval of the non-defanlting
participant’s subscription to the Reallocated Participant Amount in its reasonable discretion.
Submission of the response to the District shall constitute the agreement of the responding non-
defaulting participant to make the payment described in the response for the entire Payment
Schedule to which the Reallocated Participant Amount is subscribed (described in paragraph
2.6(d) of the Revised Plan B Project Participant Water Resources Agreement under which the
District originally granted the option to the Reallocated Participant Amount) unless earlier
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terminated in accordance with paragraph 2.6(b) of this Revised Agreement, regardless of the
term of the Payment Group to which the responding non-defaulting participant subscribed in its

evised Plan B Project Participant Water Resources Agreement. In the event that the responses
the District receives result in a total payment in excess of the payment in default, the payment by
each responding non-defaulting participant shall be reduced by the following formula:

Adjusted Payment = P x (TP/SP)
where

P = Payment responding non-defauiting participant proposed to pay in its
response to the District

TP = Total Payment Associated with the Reallocated Participant Amount
SP = Total of proposed payment responses to the District

The District shall provide notice to each responding non-defaulting participant of (1) the
acceptance of the response filed with the District or the Adjusted Payment determined pursuant
to the foregoing formuls, and (2) the number of ERU Water Credits to which the responding non-
defaulting participant will have an option to receive upon timely payment of amount specified in
the response filed with the District or the Adjusted Payment. Upon timely payment of the
amount specified in the response filed with the District or the Adjusted Payment, the District
shall designate in the financial records of the District the total ERU Water Credits that will be,
upon payment, attributable to each responding non-defaulting participant as a result of the
reallocation, which shall be equally divided between ERU Potable Water Credits and ERU
Irrigation Water Credits.

o) A non-defaulting participant’s response committing to subscribe to a
portion of the Reallocated Participant Amount shall be a binding commitment to the District.
The portion of the Reallocated Participant Amount to which the non-defaulting Participant
subscribes shall be merged into the responding non-defaulting participant’s obligation under its
Revised Plan B Project Participant Water Resources Agreement, except that the Payment
Schedule described in paragraph 2.6(d) of the Revised Plan B Project Participant Water
Resources Agreement under which the District originally granted the option to the Reallocated
Partictpant Amount will remain unchanged, and the District shall issue that participant a revised
Schedule 2, showing its Participation Amount and resulting payments with the inclusion of its
subscription to the Reallocated Participant Amount. Any default or failure to pay or make
required commitments with regard to the Reallocated Participant Amount shall be considered a
default or fajlure to make required commitments with regard to the responding non-defaulting
participant’s entire Plan B Project Pasticipation Amount, and its entire Plan B Project
Participation Amount will be subject to the provisions of paragraph 2.8 of this Revised
Agreement.

d) In the event that the total of the payments proposed to be paid by the
responding non-defaulting participants is less than the total payment associated with the
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Reallocated Participant Amount, the Disirict shall provide a second notice to each of the
responding non-defaulting participants notifying them of the available Reallocated Participant
Amount, and shall pive those responding non-defaulting participants a period of three (3)
business days from the date of such second notice to provide an amended response agreeing to
subscribe to additional portions of the Reallocated Participant Amount and pay the Payment
associated therewith. If, after such second notice, the responses the District receives result in a
total payment in excess of the payment in default, the payment by each responding non-
defaulting participant shall be reduced by the formula set forth in Section 1.15(b) above. In the
event that the total of the payments proposed to be paid by the responding non-defaulting
participants submitting amended responses to the District is still less than the total payment
associated with the Reallocated Participant Amount, the District shall use reasonable efforts to
subscribe to the remaining Reallocated Participant Amount or offer the opportunity to subscribe
to said remaining Reallocated Participant Amount to third parties.

e) If the District receives less money than required under all Revised Plan B
Project Participant Water Resources Agreements, even . after conducting a Reallocation of
Participarit Amounts in accordance with paragraph 1.15 of this Revised Agreement, and if the
District, after making reasonable efforts, has been unable to subscribe to the Reallocated
Participant Amount or to find third-party subscribers to the Reallocated Participant Amount, the
options to continue to participate in the Plan B Project water of all participants within the
Payment Group te which the Reallocated Participant Amount is subscribed will terminate.

1.16  “System Development Fee” is the fee the District collects from developers to pay
for existing and planned water and wastewater systems to be used, in part, to serve said
developer. As of the effective date of this Revised Agreement, the System Development Fee is
$1,991. The District anticipates future annual increases to the System Development Fee. At
such times as the District adjusts its water resources fees for the District in general, the District
shall also adjust the System Development Fee.

1.17 “Water Resources Fee” is the fee the District charges developers to provide the
District with funds it needs to develop water supplies for new customers. As of the effective date
of this Revised Agreement, the Water Resources Fee is §1,071. The District anticipates future
annual increases to the Water Resources Fee. At such times as the District adjusts its water
resources fees for the District in general, the District shall also adjust the Water Resources Fee.

ARTICLE 2
PROJECT PURCHASE

2.1 Deposit. On November 14, 2001, Participant deposited into escrow an amount
equal to Fifty Thousand Dollars (850,000.00) {*Deposit”). Land Tiile Guarantee Company
(“Land Title”) has held the Deposit pursuant to the terms and conditions of the Escrow
Instructions, attached as Exhibit E.



2.2 Inpinal Pavment to Escrow. The Parficipant has paid into escrow an initial
payment of ten percent (10%) (“the Initial Payment™), less the Fifty Thousand Dollar ($50,000)
deposit which was credited against the Initial Payment, of its Participation Amount at Twelve
Thousand Dollars (§12,000) per acre-foot (Initial Payment, see Schedule 1}, The District has
recorded in its financial records ERU Water Credits resulting from this Initial Payment and such
credits are designated Participant’s Initial FRICO Participation Amount.

2.3 DELETED.

2.4 ~ District’s Payments to FRICO. On April 12, 2002, the District withdrew money
from the escrow and paid to FRICO the amount of Three Million, Five Hundred Thousand
Dollars ($3,500,000), leaving Two Million, Five Hundred Thousand Dollars (§2,500,000) of
principal in escrow. At that time the District recorded ERU Water Credits in an amount equal to
Participant’s Initial FRICO Participation Amount (Initial Payment Allocation, see Schedule 1),
subject to the provisions of Article 4 hereof.

On December 7, 2006, the District withdrew from escrow and paid to FRICO the remaining
principal in escrow of Two Million, Five Hundred Thousand Dollars (82,500,000).

2.5 Notification Conceming FRICO Agreement. The District gave notice io
Participant of the FRICO Agreement on September 15, 2006, indicating that water court approval
had been supplanied by the Delivery Agreement. Participant’s opportunity to respond to the
FRICO Agreement has expired and Participant is deemed to have waived any right to object to
the implementation of the Plan B Project. '

2.6 Participant Pavments.

a) On or before October 27, 2006, Participant had the right to elect to pay off
any portion of its Participation Amount with an up-front payment of Twelve Thousand Dollars
(§12,000) per acre-foot and thus reduce any future Option Payments by Thirteen Thousand,
Three Hundred, Thirty-Three Dollars and Thirty-Three Cents ($13,333.33) for every 188.5 ERU
Water Credits received for such up-front payment, or, alternatively, to commit to the option
payment schedule. Participant elected not to make an up-front payment toward any portion of its
Plan B Project Participation Amount and has instead elected to commit to the Payment Schedule
for its entire Plan B Project Participation Amount. ’

b) Having committed to the Payment Schedule, and even if Participant would
subsequently choose to prepay the remaining balance of FRICO Installment Payments,
Participant will be liable for all future Option Payments through the entire Payment Schedule or
until all participants within the Payment Group terminate further participation in the Plan B
Project.

c) The District, in its sole discretion, reserves the right to pay off the
remaining Installment Payments and Option Payments associated with a Payment Group on
behalf of Participant prior to receipt of such Installment or Option Payments from Participant and
’ 9



to continue to collect the FRICO Installment Payments and Option Payments from Participant
under the original Payment Schedule determined in paragraph 2.6(d) of this Revised Agreement.

") If the District makes such election, it shall provide notice of such
election to all participants within the Payment Group, and any participant within that Payment
Group may choose to make all remaining FRICO Installment Payments for its FRICO
Participation Amount and terminate its obligation to make further Option Payments to the
District. Participant shall notify the District of its intent to do so within fifieen (15) days of
receipt of the Distriet’s notice and shall remit all final payments within fifteen (15) days
thereafter.

: 2) The District shall retain all SACWSD Ingtallment Payments, and
shall be free to use those funds in its sole diseretion for capital facilities development.

d) Participant has committed to the Payment Schedule over § vears, as have
other participants of the Plan B Project (the Payment Group, see Exhibit D). Participant
therefore made its first Option Payment in the amownt of $138,709.11 on December 7, 2006, Jess
any applied credit for interest accrued on the initial payment to escrow described in paragraph 2.2
of this Revised Agreement. It shall make subsequent annual payments to the Disirict on or
before each November 27 consisting of the following three parts:

1 an amount equal to $12,000 per acre-foot for at least one-sixth
q
(16.67%) of Participant’s Optioned FRICO Participation Amount
(Participant's FRICO Installment Paymeni, see Schedule 2); and

{2) one-gixth {16.67%) of Participant’'s SACWSD Participation
Amount (Participant's SACWSD Installment Paymeni, see
Schedule 2); and

(3) Participant’s Option Payment (Participant's Option Payment, see
- Schedule 2).

Any additional option to participate in the Plan B Project that Participant may obtain from other
Plan B Project Participants shall be subject to the Payment Schedule defined in the Revised Plan
B Project Participant Water Resources Agreement initially granting such option.

&) If the total payment that the District anticipates receiving after all
participants have had an opportunity to respond and confirm their commitment to timely make
their Installment and Option payments is less than that required under all Revised Plan B Project
Participant Water Resources Agreements, the District will conduct a Reallocation of Participant
Amounts in accordance with paragraph 1.15 of this Revised Agreement.

f)  DELETED.
¢)  DELETED.
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2.7  Appual Payment Procedure. On or before October 1, 2007, and continuing on or
before October 1 of each year during the Payment Schedule, the District shall send a written
notice to Participant requesting that it confirm to the District its commitment to timely pay its
Option Payment, FRICO Installment Payment and SACWSD Installment Payment, if such
payment is applicable, (see Schedule 2), which are due on November 27 of that year. The notice
shall inform Participant regarding any accrued Option Fee Credits or credits toward Participant’s
SACWSD Installment Payment or Participant’s FRICO Installment Payment, as such credits are
described in paragraph 1.7 of this Revised Agreement. Participant shall respond to the notice
either affirming its commitment or terminating its interest in the Plan B Project on or before
October 15 of each vear. If Participant fails to respond, the District shall provide a second notice
giving Participant ten (10) days from the date of such second notice in which to provide a
response confirming its commitment to timely make the payments required under this Revised
Agreement. If the District has not received a response from Participant within such ten (10) day
period, or if at any time Participant responds with its intent to terminate its participation in the
Plan B Project, the District shall initiate a Reallocation of Participation Amounts described in
Section 1.15 above with respect to Participant’s entire Plan B Project Participant Amount toward
which Participant has not yet made payments. '

On or before each November 27, Participant shall make its FRICO Installment Payment, its
SACWSD Installment Payment (if applicable), and its Option Payment (see Schedule 2).

Excess credits resulting from payments of Option Fees or from Option Payments, if any, shall
carry over annually. To the extent there may exist at the conclusion of the Payment Schedule any
excess payments toward the total of Participant’s Option Payments as a result of either payment
under Participant’s Option Payment obligation or payments by Participant or its assigns for
Option Pees, a right to refund of such excess will exist only in favor of Participant. Participant’s
assigns shall have no right to refund hereunder. Participant’s right to any such refund shall
extinguish two (2) years following the conclusion of the Payment Schedule to which Participant
has subscribed in paragraph 2.6(d) of this Revised Agreement.

2.8 Pavment Default. In the event Participant shall fail to make any payment
specified in this Article 2, including the failure to make the FRICO Installment Payment or
SACWSD Installment Payment described in paragraph 2.6(d) of this Revised Agreement, even if
Participant paid some portion of its FRICO Installment Payment or SACWSD Installment
Payment under the provisions of paragraph 2.7 of this Revised Agreement or otherwise,
Participant’s option to make payments and receive ERU Water Credits under the Plan B Project
shall terminate. The District shall reallocate Participant’s option to contine participation in the
Plan B Project to the non-defanlting participants using the procedure described in paragraph 1.15
of this Revised Agreement. Participant shall retain any BRU Water Credits the District allocated
to it as a result of making previous FRICO and SACWSD Installment Payments, together with
the rights to acquire BRU Water Connection Permits relating to such portion, provided that
Participant complies with the provisions of this Revised Agreement relating to such portions of
its Plan B Project Participation Amount which have been paid for. If a participant confirms its
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commitment to timely make its Installment and Option Payments, but then fails to timely make
such payments, the District will conduct a Reallocation of Participant Amounts in accordance
with paragraph 1.15 of this Revised Agreement.

As described in paragraph 1.15(e} of this Revised Agreement, if the District receives less money
than required under all Revised Plan B Project Participant Water Resources Agreements, even
after conducting a Reallocation of Participant Amounts in accordance with paragraph 1,15 of this
Revised Agreement, and if the District, after making reasonable efforts, has been unable to
subscribe to the Reallocated Participant Amount or to find third-party subscribers to the
Reallocated Participant Amount, the options to continue to participate in the Plan B Project
water of all participants within the Payment Group tc which the Reallocated Participant
Amount is subscribed will terminate.

ARTICLE 3
ERU WATER CONNECTIONS

3.1  The District will record ERU Potable Water Credits and ERU Irrigation Water
Credits in favor of Participant in accordance with the terms and conditions of this Revised
Agreement, subject to the limitations of Article 4. Such ERU Water Credits will apply to the
ERU Water Connection Fee, provided that: ) ‘

a) Participant has provided the funds as described in this Revised Agreement
for the purchase of Participant’s Plan B Project Participation Amount; and

b) Participant, or its successors or assigns, has provided dual distribution
potable and irrigation water systems for the lands within the District depicted on Exhibit A.

3.2 Issuance of ERUJ Water Connection Permits. The District shall issue ERU Water
Connection Permits upon application by Participant, or its successors and assigns, to develop
lands within the District depicted on Exhibit A to be served pursuant to this Revised Agreement
upon:

a) Presentation of building permits for any structures that ars to be the
subject of the ERU Water Connection; and

b) Surrender of an appropriate number of ERU Potable Water Credits or
ERU Irrigation Water Credits to provide potable and/or irrigation supplies for the building or
site. Participant or its successor or assign shall inform the District whether such surrendered
credits were recorded in the District’s financial records as a result of Participant’s SACWSD
Installment Payments, FRICO Installment Payments, or Participant’s Initial FRICO Participation
Amount. Participant shall not be required to surrender ERU Potable Water Credits for irrigation
demands.
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Where Participant or its successor or assign has exhausted its ERU Water Credits and is therefore
unable to surrender such credits in exchange for an ERU Water Connection Permit, the District
will alternatively accept the Incremental Water Payment; and

c) For ERU Water Connection Permits acquired out of Participant’s
Optioned FRICO Participation amount, surrender of an appropriate number of Option Fee
Credits, '

The intent of paying the FRICO Option Fee at the time of obtaining ERU Water Connection
Permits is fo reduce the risk to other participants within the Payment Group of termination of
their future options under the Plan B Project. The District shall apply any funds paid under the
Option Payments and Option Fees to maintain the future options of each Payment Group.

Where Participant or its successor or assign has exhausted its Option Fee Credits and is therefore
unable to surrender such credits in exchange for an ERU Water Connection Permit, the District
will alternatively accept payment for the Option Fee, described in paragraph 1.8 of this Revised
Agreement; and

dj Construction in accordance with paragraphs 3.6, 3.7 and 3.8 below of a
dual water distribution system to serve the land that is to be the subject of the ERU Water
Connection; and

e) Payment of the then-current System Development Charge and other
related fees; and

f) If applicable, payment for the BFI Rebate Fee; and

) Payment of wastewater connection fees required by the District’s Rules
and Regulations; and

k) Compliance with all other provisions of this Agreement and the District’s
Rules and Regulations; and

i) Payment for the then-current Water Resources Fee,

Prior to issuing any ERU Water Connection Permits under the final twenty percent (20%) of the
Participant’s Optioned FRICO Participation Amount, the District will require payment for the
present value, calculated using an annual interest rate of 3.5 percent, of Participant’s Option
Payments for the remainder of its Payment Schedule period and required under paragraph
2.6(d)(3) of this Revised Agreement. Upon Participant’s payment for the present value of such
remaining Annual Option Payments, the District shall allocate in its financial records Option Fee
Credits. In lien of Participant’s payment for the present value of Participant’s remaining Option
Payments, the District may in its sole discretion accept other reasonable financial assurances of
future payment for the remaining Option Payments.
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3.3 Determination of ERUs; Exchange of Lands. The number and type of ERU Water
Credits and System Development Charges reguired for different types of development (e.g.,
multi-family, parks, etc.) shall be determined according to the then-current District Rules and
Regulations. As to the ERU Water Credits available under this Revised Agreement, the District
will consider an exchange of new land(s) for a portion of those lands depicted on Exhibit A, sc
long as the new lands are capable of being served by the District’s dual distribution system,
described in paragraph 3.6 of this Revised Agreement. The District’s approval of such exchange
shall not be unreasonably withheld, with any exchange being subject to reasonable ierms and
conditions determined by the District. Such terms and conditions shall not include surrender of
additional ERU Water Credits, or payment of additional compensation (other than a nominal
adminisirative transfer fee), as consideration for such consent.

3.4  Fees. Prior to obtaining an ERU Water Connection Permit, all then-applicable
fees must be paid, including, but not limited to, the Water Resources Fee; the System
Development Fee; and the Option Fee, where the Option Fee is applicable. The District, in its
reasonable discretion, may adopt new fees or increase established fees for the District in general,
and such new fees or increased established fees will apply to this Revised Agreement. The
District will publish a schedule of applicable fees annually and will provide such schedule to
Participant with its annual October 1 notice requesting commitment to make Participant’s annual

payments.

3.5  Participant acknowledges that this Revised Agreement may not provide water
resources to meet all of the water supply needs of the properties depicted on Exhibit A, and that
Participant may be obligated to enter into future water resources agreement(s) to meet any
additional water supply demands over and above the ERU Potable and Irrigation Water
Connections Participant might obtain under this Revised Agreement.

3.6 Construction of Dual Distribution System. The Parties agree that with respect to
development of property served by ERU Water Connection Permits purchased pursuant to this
Revised Agreement, construction shall include a “dual pipe” water supply system, which shall
consist of (1) the Potable Water System, constituting piping for delivery of potable water for
indoor uses, including but not limited to, drinking water facilities, bathing facilities, and other
sanitary facilities, and outdoor vehicle washing and other non-irrigation outdoor uses, and (2) the
Trrigation Water System, constituting piping for delivery of irrigation water for outdoor irrigation
systems. The Potable Water System and the Irrigation Water System shall be constructed
pursuant to the District’s specifications. The District may, at any time, deliver potable water
through the Irrigation Water System in lieu of delivery of irrigation water.

3.7 In order to serve the participant lands depicted in Exhibit A, the District shall
install, at its sole cost and expense, the main water delivery facilities for the Irrigation Water
System in accordance with the Master Utilities Plan of the District, as such plan may be revised
from time to time by the District. Provision of ERUs to participants is subject to construction of
the main water delivery facilities for the Irrigation Water System in accordance with the Master
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Utilities Plan of the District necessary to provide ERUs to the participants. While the District
will use reasonable efforts to install such main water delivery facilities for the Irrigation Water
System in accordance with its Master Utilities Plan, it cannot guarantee that such main water
delivery facilifies for the Irrigation Water System will be secured in accordance with a particular
schedule of projected development. ’

3.8 Participant or its successors and assigns shall install, according to the District’s
then-current specifications, and at their respective sole cost and expense, all piping and facilities
required for delivery of water from the main water delivery facilities for the Irrigation Water
System installed by the District to each lot or parcel to be served by the water supply. As to
extensions of the Potable Water System necessary to serve the participant lands, Participant or its
successors and assigns shall be required to extend water mains and construct related facilities at
their respective own cost, as set forth in the District’s Rules and Regulations. Upon completion
by Participant or its successors and assigns of construction of such dual water supply lines, the
District shall make appropriate inspection and notation of its records to reflect such construction.

3.6 Facility Design Criteria. The then-current facility design criteria set forth in the
District’s Design Specifications and Standards, together with any applicable provisions of the
District’s Rules and Regulations, shall apply to all facilities constructea to supply potable and
irrigation water supplies to the participant lands.

ARTICLE 4
WATER AND SANITATION SERVICES

4.1 Genperal. The District shall provids water and sewer service to the participant
lands depicted on Exhibit A in accordance with the then current District’s Rules and Regulations
and Design Standards and Specifications. All public water and sanitary services provided shall
require Participant or its snccessors and assigns to construct the extension of potable main water
lines and sewer lines and related facilities to serve their properties, all as set forth in the District’s
Rules. The issuance of any ERU Water or Sewer Connection Permits shall be subject to the
payment of all fees and charges, as specified in this Revised Agreement, compliance with the
District’s Rules and Regulations, compliance with the District’s Design Specifications and
Standards, and the completion of needed wastewater plant expansion to provide the requested
public sewer services.

4.2 Connection Contingency. The Daistrict’s obligation to issue Participant or its
successors and assigns ERU Water and Sewer Comnection Permits is expressly contingent on
expansion of the District’s existing wastewater freatment plant, certain dead-end improvements,
and completion of a regional wastewater plant so as to include capacity for the District. The
District shall use reasonable efforts to complete these wastewater projects or complete alternative
and additional projects.

4.3 Wastewater Capacity Constraints. Upon written request by Participant or its
successors and assigns, the District shall provide a statns report regarding the completion of the
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foregoing projects. If the issuance of ERU Water and Sewer Connection Permits to Participant
or its successors and assigns is constrained by a lack of available wastewater collection and
treatment facilities, the Parties shall meet and in-good faith try to negotiate an agreement under
which pre-payment of sewer connection fees may alleviate, in whole or in part, any constraints
on issuance of sewer permits. In the event the wastewater plant expansions described herein are
not snceessfully completed within the time-frames described above, the ERU Water Credits shall
remain in full force and effect and may be used at such time when the conditions are satisfied or
the District is otherwise able to provide service.

4.4 Connection Thresholds. The District will afford the opportunity to all participants
to purchase ERU Water Connection Permits on an as-needed basis each vear, unless total
demand for new conmections by all users in the District has exceeded either of the following
thresholds: '

a) Utilization of new ERU Water Connection Permits within the District has
exceeded an average of 1,800 per year between January I, 2002 and the date on which the
anticipated regional wastewater treatment plant becomes operational, or

b) Utilization of new ERU Water Connection Permits in the District in any
one year exceeded or will exceed 2,266.

4.5 Connection Allocation. If total demand for ERU Water Connection Permits has
exceeded these thresholds, the District will allocate ERU Water Connection Permits to all
participants in annual increments. If the total demand for ERU Water Connection Permits has or
will exceed threshold a), then the District will allocate o each participant 3.98% of the
participant’s entire Plan B Project Participation Amount, not to exceed the portion of the
participant’s Plan B Project Participation Amount paid for up to that time. In the case of excess
-of threshold b), the number will be 5.0% of the participant’s entire Plan B Project Participation
Amount, not to exceed the portion of the participant’s Plan B Project Participation Amount paid
for up to that point in time, (See Connection Allocations, Schedule 2).

4.6 Procedure for Allocations Subject to Rules and Regunlations. Specific provisions
for implementing these allocations will be developed, if necessary, and included in the District’s
Rules and Regulations.

47  Provisions of Service Subject fo Available Water and Wastewater Capacity.
Additional water supplies and wastewater treatment capacity necessary to serve participant lands
will be pursued by the District. Provision of ERU Water Connection Permits to participants is
subject to construction of public water and wastewater facilities necessary to provide ERU Water
Connection Permits to the participants. While the District will use reasonable efforts, it cannot
guarantee that such water supplies or wastewater treatment capacity will be secured in
accordance with a particular schedule of projected development. The District allocates portions
of system development fees, wastewater resource fees and similar purpese fees to the acquisition
of water supplies, water facilities and wastewater treatment capacity and the District agrees and
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commits to continue its policy of using such fees for the acquisition of water supplies, water
facilities and wastewater facilities for overall improvements to the District’s water and
wastewater system which will agsist with the provision of service to the participants.

48  Reallocation of Annual ERU Allocations. If in any given year any Participant has
not purchased the ERU Water Connection Permits allocated to it in accordance with a
Connection Allocation under paragraph 4.5 of this Revised Agreement, the District will offer the
unused ERU Water Connection Permits available under such Connection Allocation to other
Plan B Project Participants.

49  No Effect on GID Allocations. The ERU Water and Sewer Connection Permit
allocations set forth herein shall not modify or limit Participant’s ability to receive ERU Water
Counection Permits allocated by the District for those lands onginally included within the
Northern Infrastructure General Improvement District (see paragraph 6 of the Agreement
between the District and the GID dated April 27, 1998); neither Participant, nor any other land
owners within the GID, are considered to be beneficiaries, third party or otherwise, of such
agreement. '

4.10 Agreement to Negotiate. The parties agree to negotiate in good faith as to water

and sewer connection permit allocation issues that arise. \

ARTICLE 5
DELETED
5.1 DELETED.
5.2 DELETED.
5.3 DELETED.
ARTICLE 6
MISCELLANEOUS

6.1  Transfer of Participation Amounts, The District has entered into agreements with
other persons and entities for participation in the Plan B Project. Participant may transfer all or
any portion of Participant’s right to participate in the Plan B Project and receive ERU Water
Credits and to purchase corresponding ERU Water Connection Permits under this Revised
Agreement to other persons and entities with whom the District has entered into Revised Plan B
Project Participant Water Resources Agreements, upon consent of the District, which consent
shall not be unreasonably withheld, Such transfers to other participants or participants’ related
entities of options to participate in the Plan B Project and receive ERU Water Connection
Permits and ERU Water Credits shall not be subject to the additional conditions of this paragraph
6.1. Participant or its related entities may also acquire all or a portion of agreements from other
persons and entities for participation in the Plan B Project, upon consent of the District, which
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consent shall not be unreasonably withheld and upon such acquisition shall not be subject to the
additional conditions of this paragraph 6.1. Nor will a transfer of any of Participant’s Initial
Participation Amount be subject to the additional conditions described below,

Participant may transfer any contractual interest it holds under this Revised Agreement to a
subsequent purchaser of Participant’s property depicted on Exhibit A, or 2 corporate or business
entity successor for use on that property subject to the conditions described below.

If and only if no other participant or participant’s related entity is interested in acquiring any
portion of Participant’s Plan B Project Participation Amount, Participant is also entitled to
transfer such interest to other persons and entities that own land within the District, upon consent
of the District and on certain conditions described below. However, Participant is entitled to
transfer any contractual interest it holds under this Revised Agreement to a subsequent purchaser
of Participant’s property depicted on Exhibit A notwithstanding another Plan B Project
participant’s or its related entity’s interest in acquiring the same interest.

The District will not recognize any transfer by Participant of all or a portion of Participant’s
contractual interest under this Revised Agreement unless and until the District has reviewed and
consented to such transfer. The District will not review any transfer without receipt of payment .
for the then-current transfer fee.

a) [f the proposed transfer entails a right to obtain 50 ERU Water Connection
Permits or fewer, the Participant may only transfer such right to obtain ERU Water Connection
Permits for which it has already made the associated Installment Payments and has therefore
been allocated in the District’s financial records ERU Water Credits and is entitled to the
issuance of ERU Water Connection Permits upon compliance with the requirements listed in
Paragraph 3.2 of this Revised Agreement. The District may approve such transfer onty upon
receipt of payment for all FRICO Option Fees associated with the transferred rights. In lien of
payment for all FRICO Option Fees associated with the transferred rights, the District may, in its
sole discretion, accept other reasonable financial assurances of future payment for those FRICO
Option Fees.

b) If the Participant proposes fo transfer the right to purchase more than
50 BRU Water Connection Permits, the District may approve such transfer only upon the
District’s reasonable determination that the proposed transferee is financially solvent such that
the transfer to the transferee will not unreasonably jeopardize the District’s ability to continue to
obtain Plan B Project water for the remaining participants within the Payment Group to which
the transferred Participation Amount belongs. Additionally, the District may impose reasonable
terms and conditions on the transfer, including, but not limited to, reasonable financial
assurances of the transferee’s ability to make future payments under this Revised Agreement.

c) The District’s approval of any transfer of a portion of Participant’s
contractual interest under this Revised Agreement shall not modify Participant’s obligation to
make annual Installment and Option Payments as required in paragraph 2.6(c) hereof, except as
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described below. Paricipant shall continue to make annual Installment and Option Payments as
contained in Schedule 2, subject to any credit Participant may receive for payments made by
Participant or by Participant’s assigns under this Revised Agreement. The District shall provide
ERU Water Connection Permits to Participant’s approved assigns in accordance with the
District’s obligation under this Revised Agreement to provide ERU Water Connection Permits to
Participant., Participant’s approved assigns shall not, however, succeed to any of Participant’s
contractual interest under this Revised Agreement, nor shall Participant’s assigns become
participants of the Plan B Project, except as provided in subsections {c)(1) and {c)(2), below.
Participant’s assigns shall have no rights from or obligations directly to the District; Participant’s
assigns shall have rights and obligations pursuant only to their agreements with Participant.

M Where Participant transfers any portion of its contractual interest in
the Plan B Project to another participant or a participant’s related entity, however, Participant
shall no longer be obligated to make annual Instaliment and Option Payments associated with the
transferred interest, so long as the participant-assignee assumes such obligation in the transfer
document. Where the participant-assignee assumes such obligation, the District shall issue
Participant and the participant-assignee each a revised Schedule 2 reflecting the transfer and
resulting new payment obligations.

(AY  The participant-assignee’s assumption of the obligation to
make annual Installment and Option Payments associated with the transferred interest shall be in
accordance with Participant's payment obligation, including, but not limited to, the Payment
Schedule described in paragraph 2.6(d) of this Revised Agreement.

(BY  The participant-assignee’s assumption of the obligation to
make annual Installment and Option Payments associated with the transferred interest shall
merge the transferred interest into the participant-assignee’s obligation under its Revised Plan B-
Project Participant Water Resources Agreement, except that the Payment Schedule described in
paragraph 2.6(d) of the Revised Plan B Project Participant Water Resources Agreement under
which the District originally granted rights to the transferred participation amount will remain
unchanged, and therefore participant-assignee’s failure to make an annual Installment Payment or
Option Payment associated with the transferred amount shall constitute a payment default under
paragraph 2.8 of its Revised Plan B Project Participant Water Resources Agreement.

2) Where Participant transfers its entire contractual interest under this
Revised Agreement, the transferee shall become a participant of the Plan B Project. Participant’s
transferee shall succeed to this Revised Agreement in its entirety, with no modifications, and
shall obtain rights directly from and have obligations directly to the District, subject to the
District’s ability to impose reasonable terms as described in subparagraph (b), above.

6.2  Executory Interest. Participant’s rights under this Revised Agreement are contract
rights and depend on and are contingent upon the complete and full performance by Participant
of all of its obligations hereunder. Notwithstanding anything herein to the contrary, the District
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may re-allocate Parficipant’s rights hereunder if there is an event requiring a Reallocation of
Participation Amounts as described hereunder, '

6.3  Commitment to Re-negotiate with FRICQ. The Parties hereby confirm their
intent to attempt to work on the potential renegotiation of the District’s acquisition of this water
supply from FRICO. The District will appoint a representative to lead a committee of
participants of the Plan B Project to draft a proposal to FRICO, Burlington, and Henrylvn to

The District shall establish such committee no later than May 15, 2007, The committee shall
prepare such proposal for presentation to FRICO, Burlington, and Henrylyn no later than Awgust
1,2007. The Parties affirm that this Revised Agreement is controlling absent any modifications
in accordance with paragraph 6.9 of this Revised Agreement.

6.4  Encumbrances. Where Participant voluntarily pledges its contract interests in this
Revised Agreement as security for a loan, it shall notify the District of such pledge and
encumbrance. The notice shall issue jointly from Participant and the lender holding the
encumbered interest and shall confirm that the lender, its successors and assigns, will further
promptly notify the District of any alleged default by Participant on its obligation to such lender,

a) Upon receipt of any such notice of default or event of default, the District
will discontinue issuance of ERU Water Connection Permits to Participant or its successors,
assigns, and transferees (including lender and its designee) until it receives further notice from
such lender or a court of competent jurisdiction that Participant’s obligation is no longer in
default and any performance and monetary defaults of Participant or any successor under this
Revised Agreement have been satisfied in full.

b) Any voluntary or involuntary transfer to a lender or any third party as a
resuli of a defanlt under such loan secured by an interest in this Revised Agreement shall be
subject to the consent of the District, which consent shall not be unreasonably withheld.

c) A lender’s notice to the District of Participant’s alleged default or event of
default shall not modify Participant’s obligation to make annual payments under paragraph 2.6(d)
of this Revised Agreement or the District’s ability to conduct a Reallocation of Participant
Amounts under paragraph 1.15 of this Revised Agreement in the event of a Payment Defanlt as
described in paragraph 2.8 of this Revised Agreement.

6.5 Notices. Whenever any notice, demand, or request is required or provided for
under this Revised Agreement, such notice, demand, or request shall be provided in writing to
the following addresses or such other addresses as may be designated by a party by notice.
Notice shall be deemed received when personally delivered, or three days after having been
deposited in a U. S. Postal Service depository to be sent by registered or certified mail, return
receipt requested, with all required postage prepaid, or one business day after having been sent by
overnight courier. Notice may be concurrently sent via email, but will not be deemed received
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until personally delivered or three davs after having been deposited in & U.S. Postal Service
depository:

To Participant: Craig Ranch Golf Course, LLC
Atin: Donald E. Nelson, Manager
P.O. 62467
Boulder City, Nevada 89006-2467
Email: glampman3@cox.net; hashold@aol.com

Copy to: Stanley Parry
Ballard, Spahr, Andrews & Ingersoll, LLP
300 South Fourth Street, Suite 1201
Las Vegas, Nevada 89101
Email: parrvs@@baliardspahr.com

To the District: General Manager
South Adams County Water and Sanitation District
6595 East 70th Averme
Commerce City, Colorado 80037-0597
Email: PlanBProject@sacwsd.org

Copy to: Timothy J. Beaton, Esq.
Moses, Wittemyer, Harrison and Woodruff, P.C.
P.O. Box 1440
1002 Walnut, Suite 300
Boulder, Colorado 80306
Email: tbeaton@mwhw.com

Participant shall promptly notify the District at the above-listed addresses of any changes to the
“address to which the District may send any notices pertaining to Participant’s interest under this
Revised Agreement.

6.6 Time is of the Essence. Time is of the essence with respect to each and every
aspect of this Revised Agreement, and strict compliance with all time requirements is at the heart
of this Revised Agreement and shall be strictly enforced.

6.7  Authority. The individuals executing this Revised Agreement on behalf of their
respective entities are authorized by the entities to execute this Revised Agreement on behalf of
their respective entities.

6.8  Default. The failure of*a party to this Revised Agreement after closing to perform
or observe of any of the covenants, terms, or conditions of this Revised Agreement other than
Participant’s obligation to annually notify the District of its commitment to timely make
requirement payments or Participant’s obligation to make An'nual' Instaliment or Option
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Payments shall, after reasonable notice and the opportunity to cure, be an event of default. It is
expressly understood and agreed that the failure of Participant to make an Option Payment or
Annual Instaliment Payment described herein shall not be considered an event of default with
respect to this paragraph 6.8, provided, however, that following the failure to make an Option
Payment or Installment Payment required under paragraph 2.7 of this Revised Agreement,
Participant will not refain any future rights to exercise the opnon to participate in the Plan B
Project puzsuanb to paragraph 2.8 of this Revised Agreement,

&) Any default resilting in a threat to public health, safety, or welfare shall be
cured immediately by the defaulting party. As to any other default, a party who claims that
another party has failed to perform as required by this Revised Agreement shall provide written
notice to the other party setting forth the specific failure complained of and shall provide that
party a minimum of thirty (30) days within which to cure or within which to agree with the
complaining party on a plan to cure the default, except that where an émergency circumstance
exists which requires injunctive or other immediate relief, a party may commence a suit prior to
the running of the cure period. If the defaulting party does not cure within the time allowed, it
shall be deemed to constitute an Event of Default.

b) Upon the occurrence of an Event of Default, the non-defanlting party will
have the right to enforce its rights under this Revised Agreement and any applicable law by such
suit, action, or special proceedings as the party deems appropriate including, without limitation,
specific performance of any covenant in this Revised Agreement. If the District is the non-
defaulting party, it may suspend the defanlting Participant’s right to obtain further ERU Water
Connection Permits until satisfactory cure of the Event of Default. Except as otherwise provided
for herein, all rights and remedies of the Parties may be exercised with or without notice, shall be
cumulative, may be exercised separately, concurrently, or repeatedly, and the exercise of any
such right ot remedy shall not affect or impair the exercise of any other rights or remedy.

c) The failure of a party to insist, on one or more occasions, upon the strict
observation of any of the terms of this Revised Agreement shall not be construed as a waiver or
relinquishment in any future occasion of any of the terms of this Revised Agreement.

6.9  Entire Agreement; Modifications. The making, execution and delivery of this
Revised Agreement by the parties has been induced by no representations, statements, warranties -
or agreements other than those expressed in this Revised Agreement. This Revised Agreemient
embodies the entire understanding of the parties as to the subject matter hereof and there are no
further or other agreements or understandings, written or oral, in effect between the parties
relating to its subject matter unless expressly referred to in this Revised Agreement.
Modification of this Revised Agreement by the parties may be made only by a writing signed by
the party or parties to be bound by the modification.

6.10 Recording, This Revised Agreement shall be recorded at the office of the Adams
County Clerk and Recorder at or following the Closing.
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person or entity other than the parties, any right, remedy or claim under or by reason of this
Revised Agreement or any covenant, condition or stipulation hereof, and all covenants,
stipulations, promises and agreements in the Agreement contained by and on behalf of the parties
shall be for the sole and exclusive benefit of the parties.

6.19 Effc_zctive Date of Agreement. This Revised Agreement shall be effective on the
last date it is signed by the Parties.

BARTICIPANT,
CRAIG RANCH GOLF COURSE, LLC,
a Nevada hmited liability company

By« %f“////péf%/ Date:: //"f/’j/’(/ 7/

Donald E. Nelson, Manager

LAS VEGAS GAMING INVESTMENTS, LLC,
a Nevada limited liability company

B\%///{;/f; ) %ﬁ Da.';e: / / = T

Donald E. Nelson, Manager

SOUTH ADAMS COUNTY WATER AND
SANITATION DISTRICT, a Colorado Special District
by and through its WATER AND SEWER ENTERPRISE

Mlke Benallo Presxdcm



—_— A v
The foregoing instrument was acknowledged before me this 2[%% day of 9\’% ﬁ&t,ﬁzzf:_uilu’
2007 by Donald E. Nelson, Manager, Craig Ranch Golf Course, a Nevada limited liability
COMIpany. .
WITNESS my hand and official seal, -
My commission expires: /{’{L’\U’/\ [L HOiC

f

Notary Public

&

The foregoing instrument was acknowledged before me this /—-l5£ day of ‘“L)"LU'W")
2007 by Donald E. Nelson, Manager, Las Vegas Gammg Investments, a Nevada limited liabilit habﬂf'y
company.

WITNESS my hand and official seal.

My commission expires: /}/U]CUJ, !(&‘ wieXis

]
)

SAREFWALTON  §
Notary Public Stute of Nevade §
8 Mo, 0410680414 %

My appt. exp. Moy 16, 2010

Notary Public




STATE OF COLORADO )
)ss.
COUNTY OF ADAMS )

. e -

The foregoing instrument was acknowledged before me this i'}‘% day of Mgg\m@
2007, by Mike Benallo as President of South Adams County Water and Sanitation District, a
Colorado special district, acting by and through its Water and Sewer Enterprise.

WITNESS my hand and official seal.
My Commission. Exptres 017312011

=y mm WO

Notary Public

My commission expires:
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SCHEDULE 2
CRAIG RANCH

Total Plan B Project Participation Amount out of 5,777 acre-feet )
(sum of Participant’s Initial FRICO, SACWSD, and Optioned FRICO amounts)

acre-feet 591.51
ERUs 2,230
Optioned FRICO Participation Amount out of 4,500 acre-feet
acre-feet : 2 520.16
ERUs , 1,961
Initial FRICO Participation Amount out of 500 acre-feet
acre-feet 0.00
ERUs 0.00
1 SACWSD Participation Amount out of 777 acre-feet
acre-feet 71.35
ERUs 269
Remaining SACWSD ERUs 269
(after obtaining any connection permits)
Credit for interest earned on initial payment to escrow $0
Term of Option Right (years) 6

Annual Option Payment 2006 (subsequent payments will

increase by 3.5% annually) $138,709.11

Annual FRICO Installment Payment $1,040,318.30
Minimum Annual FRICO Purchase Amount

acre-feet 86.69

ERUs 326.83

Annual SACWSD Instaliment Payment 2007 (subéequen‘t.

payments will increase by 3.5% annually) $142,705.57

Minimum Annual SACWSD Purchase Amount

acre-feet 11.89
ERUs 44 83
Connection allocation threshold a (ERUs) 88.77

Connection allocation threshold b (ERUs) 111.50

* Pursuant to paragraph 2.7 of the Revised Plan B Project Participant Water Resources Agreement (“Revised
Agreement™), if Participant has made Option Payments or Option Fees in excess of those described in this

Schedule 2, it has a right to refund of any such excess. Such right of refund extinguishes two (2) years following the
conclusion of the Payment Schedule to which Participant has subsceribed. The District shall notify Participant in
accordance with paragraph 6.5 of the Revised Agreement no later than sixty (60) days prior to extinguishing any
such right of refund.
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Exhibit B

AMENDED STOCK PURCHASE AGREEMENT

~ his, Amended Stock Purchase Agreement js entered info this ﬁ day of
Y A 2008, between SDUTH ADAMS COUNTY WATER AND SANITATION
DISTRICT, a Colorado special district, also acting in an enterprise capacity pursuant to
its WATER AND SEWER ENTERPRISE (collectively referred to as the "DISTRICT™)
and THE FARMER'S RESERVOIR AND IRRIGATION COMPANY, & Colorado mutual
ditch company ("FRICO"; THE BURLINGTON DITCH RESERVOIR AND LAND
COMPANY, a Caolorado mutual ditch company ("BURLINGTON"); and THE HENRYLYN
[RRIGATION DISTRICT, a statutory irigation district "HENRYLYN"), collectively
refarred to as ihe "COMPANIES" is as Tollows:

WHEREAS, the DISTRICT and the COMPANIES enfered into & Stock Purchase
Agreement on the §th day of December, 2001 {the “Initial Agreement™, and

WHEREAS, changed circumstances necessitate that the inifial Agreement be
amended; and '

WHEREAS, the COMPANIES have certain confract rights to water, that may
provide a municipal water supply for the DISTRICT, and

WHEREAS, the DISTRICT has & present need for water for municipal uses both
to meet present demands and to provide for the reasonable fufure nesds of the
businesses and inhabitants within the DISTRICT's service arse as the same may sxist
from time fo time; and ‘

WHEREAS, the DISTRICT and the COMPANIES desire fo enter info an
agreemant to amend the initial Agresment (‘the Amended Agreement”) that provides for
the aliocation of ceriain contract rights to water for the benefit of the DISTRICT s &

sharsholder of FRICO to meet the reasonable future needs of the DISTRICT as a

shareholder of FRICO; and

WHEREAS, FRICO, BURLINGTON and HENRYLYN have previously entered
into various agresments through which the COMPANIES have provided for the
allocation of water rights and use of faciliies to provide water to the shareholders and
landowners antltied to the dalivery of water by the COMPANIES; and

_ WHEREAS, the DISTRICT and the COMPANIES desire to provide for ihe
allocation of ceriain contract rights and faclities to shares of stock in a division of
ERICO that will provide municipal use water to the DISTRICT; and

WHEREAS, the COMPANIES entered info an Agreement dated August 31, 1968
("DENVER CONTRACT") with the CITY AND COUNTY OF DENVER, acting by and
through its Board of Water Gommissioners "Denver™), which was recorded in the books
and records of the Clerk and Recorder of Adams County on .
2001 as Reception No. and was recorded in the books and records of
the Clerk and Recorder of Weld County on , 2001 in Book
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WHEREAS, the DENVER CONTRACT provided for an annual delivery of 5,000
acre fest of fully consumable water to FRICO {"Contract Water™), and

WHEREAS, subjeci to accepiable agreements between Denver, South Adams,
ang the Companmtes, the Denver Contract, in part, can provide z source of municipzl
wattar far direct delivery fo the District as g shareholder of FRICO; and

WHEREAS, the District, the Companies, and Derwer are working on terms and
sonditions that wouid aliow for the direct delivery of the Contract Water (o the District:
angd, if these terms and conditions can be agreed upon, Denver will enter into an
agresment with the District for direct delivery of the Contract Walter {'Delivery
Agreement"), and

WHEREAS, the District and the Companies have agresd to 1arms and congitions
for the direct defivery of the Coniract Water to the DISTRICT.

NOW THEREFORE, the parties fo this Amended #greement agree as follows:

1. New Water Delivery Divisiong, Within thirfy (30) days aftet the execution of |
the .initial Agresment aﬂ_d in compliance with the initial Agreement, FRICO and
BURUINGTON, sach iy accord with the lerms and provigions of their Articles of
Incarporation respectively, at their annua! stockholder meetings or special meetings of
their sharenoiders called for such purpose, prapesed amendments to the articles of
incorporation of each’ company creating a separafe division in 2ach corporation for
water delivery purposes and for the purpose of fuliilling the terms and conditions of the
initial Agreement and this Amended Agreement. Each of the divisions shall be entitied
"MUNICIPAL DIVISION," and shall be governed by and operated pursuant to the terms
and conditions of this Agreemant. . :

There shall be allocated 1o the FRICO Municipal Divislbon a iotal of one hundred
{100) shares of stock in FRICO, The shares of stock in the FRICO Municipal Division
may be issued in fractionai increments of a share, not less than 1/10th of one share, so
iong as the DISTRICT owns at izast one full share. All assassments on stock affocated
{o the FRICO Municipal Division shall be agsessed on the same basis as all other sfwck
i FRICD.

The amendments and documents approved by the shareholders of FRICO and
BURLINGTON are aftached as Exhibils. . In order to evidence fhe sharehoider

‘consent to assignment of the Intial Municipal Division Water, as hereinafter defined,

znd the Additional Conlract Water, as hersinafter defined, to the Municipal Division and
the sale of slock in-the Municipal Division to the DISTRICT in accordance with the terms
and conditions of the inilial Agreement ang this. Amended Agreement, sharehoiders
constitufing not less than a majority of shares of FRICD outstanding approved a
resolution in the form of the altached Exhibit and shareholders constituling ngt
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less than & majority of shares of BURLINGTON - outstanding approved s resolution, in
. the form of the ettached Exhibit :

Al least 10 days prior to the meeilings to approve the resolutions, FRICO and
RURINGTON mailed to the respechive shareholders at the addresses specified n the
hooks and records of each company, & capy of the initial Agreement and & Notice of
Meeting in the form of the affached Exhibits __. After the Ciesing ory the initial Municipal
Division Water copies of the resolutions adopted by the shareholders of sach company
were delivered to the DISTRICT, and the initial Agreement was recotded at the office of
the Adams County Clerk and Recorder and Weld County Clerk ant Recorder. In
addition, FRICO and BURLINGTON delivered o the DISTRICT an opinion of lsgal
counse! for FRICO and BURUINGTON indicaling that the actiorns of the sharenolders
and board of direclors of sach company reguired by the initial Agresment were
compisted and are consistent with the Articles of ncorporation, Bylaws and Colorady
law. -

Henrylyn's interest in the initial Agreement and this Amendad Agreement iz
pursuan! {o the loflowing Agreements: Agreement batween the Companies and Third
Creek Corporation dated January 1881; Seitfemant Agreement between the Companies
and Denver Water Board dated August 31, 1988, and Agreement between the
Companies dated October 1998, The Board of Direclors of Henrviyn is authorized to
grver into the initial Agreemsant and this Amended Agreement pursuant to the provisions
of Colorado Revised Stajutes Sections 37-41-T13(1); 37-41-113(7), 37-41-114. 37-41-~
113, and 37-41-116{1). Additionally, pursuani to paragragh 4. of the January 19381
Agreement, the initie] Agreemenl was subject o majority approval of the Henrnvivn
landowners who vole on the planned exchange. Such approval was obtained at a2
regular or special eiection: of Henrylvn held not mare than seventy days after the
sffactive date of the initfal Agreement. Al the initiat closing under the initial Agreemeant,
Henrylyn defiverst {o the District an cpinion of legal counsel for Henrviyn that the
attioris of the Henrylyn Board of Direclors and vote of the Henrylyn landowners reguired
by this Agreement were cotmpleted and are consistert with Colorade law,

A, Contingent upon the DISTRICT purchasing tan (10) shares of stock in
FRICQ that are aliocated for water delivery purpases o the FRICD Municipal Division
as provided below, which the District did, FRICO aliocated the Coniract Vater for
gelivery (o the FRICO Munizipal Division shares. FRICC was required 1o and did obtain
fhe beneficial interest in the Contract Water from Burlington and Menrylyn at its sole
cost and expense. FRICQO shall allocate ifs share of the Contract Water together with'
the share of Contract Water {hat i has acguired from Burlington and Henryiyn for the
purpose of providing a.source of replacement water for the FRICO ‘Munigipal Division
shares. ‘ '

The allocation of the Contract Water, in praportion 1o a lotal allozation of fve
thousand acre feet (5,000 acre feaet) of fully consumabie municipal use water to the
aggregate number of ope hundred {(100) FRICO Wunicipal Division shares, shalf



necome ivevoceble upon the purchase of each Municipal Division share by the District
under the terms provided in this. Amended Agreerrient,

During the term of this Amended Agreement, FRICO shall have the sole ang
exclusive right ta purchase the beneficial interest in'{he Contract Water from Burlington
and Henrylyn upor terms and provisions previously agreed to among the Companies.
During the pendency of this Amended Agreement, the Coniract Water availabie o the
Companies shall be held solely for the purpose of providing wazer {or gelivery to the
FRICD Municipal Division shares, and foliowing the purchase of the Municipal Division
shares by the District, such Conlract Water to the full extent necessary lo provide for
water for defivery lo the FRICO Munitipal Dwision shares shall be irrevocably held by
the: Companies for the purpose of providing waier to the Municipal Division shares
owned by the Disfriat, : '

A =3 Each shere of the FRICO Municipal Division shall’ be entitled o the
delivery of fifty (50) acre fset of Cantract Water per Delivery Year, being ftom
jca! of sach calendar year The fifty acre feet of Contract

Water shall be messured and delivered to the Distnict at a lozalion agreed to by Denwver
and the District.

. The sole water available for defivery fo the FRICO Municipal Division
shares shall be the Contrecl Water that & delivered pursuant to the DENVER
CONTRACT. The Contraci Water shaff be deliverable to. the Municipal Division
sharehalders as provided by the terms and provisions of the DENVER CONTRAGCT or
s agreed to between Denver and South Adams. ‘

D. Use of the Contract Water {o provide for the waler supply for the FRICO
Municipal Division is subject o the review and approval of the Denver Water Board
pursuant o the terms of the DENVER CONTRACT. Pursuant to Paragraph 3.9 of the
DENVER CONTRACT, Denver must approve proposed agreements with "End Users,”
gs defined in the DENVER CONTRACT, 1o ascartain compliance with the terms of the
DENVER CONTRACT. The Denver Water Board has approved ihe delivery of Coniract
YWatar to the DISTRICT.

£ Af closing, FRICO shall provide for the cash payment to BURLINGTON
and HENRYLYN from the proceeds of sale of FRICO Municipal division shares 1o the

DISTRICT In accord with the terms and "provisions of the agreements between the

COMPANIES, So long as the DISTRICT makes the pasyments described in this
Amended Agreement, FRICO, BURLINGTON and HENRYLYN waive any and sl claims
agains! the DISTRICT pertaining 1o or arising out of any division of the payments among

FRICO, BURLINGTCN and HENRYLYN, and FRICO, BURLINGTON and HENRYLYN,

jointly and severally, agree to indemnify the DISTRICT against any auch daims..

F. Untess Denver and South Adams agres otherwise, the Initial Water shall
be delivered to the DISTRICT =zt the locations specifiied in Paragraph 3.2 of the
DENVER CONTRACT and at the rales of delivery specified in Paragraph 3.3 of the



DENVER CONTRACT. The determination of the location of delivery and rate of delivery

of the Initial Water shall be within the sole discretion of the DISTRICT, subject to the
fimitations of the DENVER CONTRACT. The parties shall request that the Delivery
Notice specified in Paragraph 3.5 of the DENVER CONTRACT be provided
simultansously to the COMPANIES and to the DISTRICT, but if Denver fails to provide
the Delivary Notice to the DISTRICT, the COMPANIES shall provide the Delivery Nolice
to the DISTRICT. The District shall have the first opportunity to divert any Reusable
Water delivered pursuant to the DENVER CONTRACT at such times and in such
amounts as requested by the DISTRICT. The-Initial Water shall be perpstually defivereg.
o the DISTRICT pursuant (o the terms of this Amendsd Agresment, and the
COMPANIES shall nat assess any charge, carriage fee or other cost to the DISTRICT
for defiveries of the Initial Water, except the share assessments for the sfock purchased
by the DISTRICT as described in this Amended Agreement. The gelivery of the initial
Water 1o the District shafl be on a “space avaiiable’ basis within the Companies'
faciities and shall be assessed a pro rata sharg of all ditch fosses from the point of
delivery by the Denver Waler Board to the point of delivery (o fhe Distriet. Afier
successtul completion of the Delivery Agreement, the initial Water may be used
pursuant o the lerms of this paragraph and pursuant 1o the lerms of the Delivery
Agreement, subject to the additional paymen{ on the initial Water described in this
Amended Agreement. After execution of the Delivery Agreement as provided herein, the
defivery of the Initial Water shall become parl of the "Additional Contract Water” as

* provided below and shall be defivered pursuant to the terms of the Delivery Agreemar,

G. in the event the Water Coun, the State Enginesr, the Divisian Engineer, or
ary other judicial or administrative agency. enters a final norm-appealable order
prohibiting or fimifing the use of the Initial Municipal Division Water pursuant {o the
terms and conditions of the preceding paragraph at any time priot 1o or within ninety
(80) days following the nofice of the contemplated dlosing, == described in this
Amended Agreement, Upon delivery by the DISTRICT of the ten (10} shares of stock in -
FRICO, FRICO agress to repay to the DISTRICT three miliion five hundred thousand:

. doitars {$3,500,000.00),

H.  The Companies agree that the aggregate amount of five thousand (6.000)
acre fest of Condract Water shall be aliocated er made available for delivery:fo fhe

FRICO Municips! Division shareholders as provided beiow.

L The Additional Contract Water shalf be allocated to the FRICO Municipal
[ivision shares on the basis of fifty (50) acre feet of water per Delivery Year per share
i the FRICO Municipal Division. FRICO and BURLINGTON Municipal Division shares
that are not purchased by the DISTRICT pursiant fo this Agreement shall not have ahy
water aflocaled o them for delivery. In. the event that not all the FRICO Miunicipal
Division shares are ulimatefy purchased by the DISTRICT as provided hergin, the
COMPANIES shall be free to realtosate any remaining Additional Contract Water as the
COMPANIES determine fo be in their best interest or to adjudicate any waler right
changes or exchanges incorporating any remaining Contract Water -ar-any other water



or water rights not irevocably aliocated to the FRICO and BURLINGTON Municipal
Division shares as the COMPANIES determine to be in their best interests,

J. Delivery of water to the FRICO Municipat Division shareholders shall be
on & Delivery Year basis as specifiec in the Denver Coniracl, unless otherwise agreed
upon by Denver ang the District in the Delivery Agreement.

K Al shares of stock issued by FRICO for the FRICO Wuricipal Division
“shares shall state on the . face of the stock certificate thal such shares of stock are
subject o the terms and provisions of this Agreement.

2. . Additional Pavment for initist FRICO Municipal Division shares. In the
event the COWMPANIES, the DISTRICT, and Denver, zre able 1o agree on terms
botween themsefves which resull in the DISTRICT entedng into the Delivery
Agreement, the DISTRICT shail make an additional payment to the COMPANIES for
the initial ten {10) FRICO Municipai Division shares. in the amourit of two million five
hundred thousand dofiars ($2,500,000). Payment shall be made within ninsty 80 days
ahter the DISTRICT enters into the Delivery Agreement. ‘

.3 Option to Purchase Stock, FRICO hereby granis to the DISTRICT. the
option fo purchase up to ningty (80) shares of stock in the FRICO's Municipal Division
on the terms and. subjecl to the conditions contained herein. The option: shall expire by
is own lenms, unless fully exercised or terminaled as provided below on the fifteenth -
{15th} anniversary date of the execulion of the Delivery Agreement, untess otherwise
extended by the mutual agreement of the parties, The purchase price for eash FRICO
Municipal Division share shall be the sum of six hundred thousand dofiars
(§60G,00C.00). The condilions of the-aption ars set forth balow:

A Each share of FRICO Municipa! Division stock shall be enfitled to
the detfivery of fifty {50y acre feel of Contract Water per Dslivery Year in the
manner described in paagraph 2. sipre,

2. To and including one-hundred and twenty (120) days following the
date of the execution of the Delivery Agreement, the LHSTRICT shall have the
aption fo purchasz all or any porion of the remaining ninety (80} FRICCO
Municipal Division ghares (in increments not dess than 1/10th share), and such
option shall be effective withowt payment of additiona! consideration.

C. Beginning as of the daie of the date of the execution of fhe Delivery
Agreement; the DISTRICT shall have the oplion to purchase all or any portion
(imited to a minimum increment of 1/10™ share) of the remaining ninaty (30)
shares of siock-in. FRICO’s Municipal Division af 3 purchase price of six--hundred
thousand dollars ($600,000.00) per share.. The option ghaéfl exiend for & pedod of
fiteery years following the execution of the Delivery Agresment, subject to earlier
termination as hereafier provided, :



D. Upon the sate of any FRICO Municipal Division shares by FRICO to
the DISTRICT, FRICO shall pay to BURLINGTON and HENRYLYN ihe
porcentage amounts previously agreed between the COMPANIES that are
necessary to provide for the delivery of the Additional Coniract Water to the
FRICC Municipal Division shareholder. So long as the DISTRICT makes the
payments oescribed in this Agreementi, FRICO, BURLINGTON and HENRYLYN
waive any and alf claims against the DISTRICT pertaining to or arising out of any
division of the payments among FRICO, BURLINGTON and HENRYLYN, and
FRICO, BURLINGTON ang HENRYLYN, jointly and severally, agres 1o indeminify
the DISTRICT against any such claims, The snnual oplion payment and exercise
daie {Option Date) for the purchase of shares shall be the anniversary daie of the
execution of the Delivery Agreement.

"B, The option set forth in paragraph C, above, shall be givided into
three separate and independent oplion rights. Option rght "A" shall permit the
aggregate purchase of fily-two {52) FRICO Municipal Division shares. Option
right "B™ shall permit the aggregate purchase of nineteen (18) FRICO Municipal

- Division shares. Dption right “C" shall permnit the aggregate purchase of ningteen
(19) FRICO Municipal Division shares. The number of shares in each
independent option righi set forth herein shall be adjusied for any shares
purchaset outnght by the District pursuant to paragraph B, above. In exercising
the right to purchase as set forth in paragraph B, the District shall designate the
gistribulion of the shares purchiased from each of the three sption rights. The
riumber of shares remaining in each option shall thereupon be adjustad to refiect
the shares that were initially purchased pursuant to paragraph &, above,

The specliic number of Municipal Division shares associaiad with each of the
three Oplion Rights may be rewised by separate addendum to this Amendeg
Agresmens, as such may be apbroved by the DISTRICT ang the COMPANIES,
subject to any bondhaider cansent that may be reguired,

The oplion rghts may be exercised as follows:

Option Right A

1. Aggregate inifial number of FRICO Municipal Division shares within
Option Right A: fifty-two shares (52), Annual option payment:
Based upon the initial 52 shares subject to Option A the annual
option payment is six hundred ninety- three thousand three
hundred thirty-three and 34/100 {$693,333.34) payable within 120
days of the date of the execution of the Delivery Agreement. in the

" event that shares afiocated to Oplion Right 4 are purchased
pursuant to paragraph B, above, the inftiat annual option paymerit
shall be reduced by the sum of thirteen thousand thres hundred
thirty- three and 33/100 dollars (§13,333.33) per share initially
purchased. .



N

-Trv= annugl option payment shall be mﬂreasad " eath yea-r by

3:5%, compounded annually.

The option date shall be determined annually based upon the
axecufion of the Delivery Agreement. The "Optiors Date" shall be
the first business day in each calendar year following the execution
of the Delivary Agreement.

The District may exerclse the right to purchese shares under the
oplior 2t any time and an 2s many dates during the option yesar as
the: District shall desire,

A closing for the sale of Munizipal Division shall be scheduled
within. ten business days of the date of nofice of intent o exercise
by the District.

Optiorr Fight A shall expire upon the earlier of the {ollowing:.

1,

Non-paymant-of the gnnuel option geymeni on or before the annua!
DOption Dzte; or

The failure to purchese & minimur of three (3) FRICO Municipal
Divisiors shares in any single “Opfion Year" (deiermined as 364
days following the Option Date in gach calandar ysar).

Oniior Right B2

3,

Aggregate inttial number of FRICD Municipal Divigion shares within
Option Right B: nineteen (19) sharzs.

Annual option payment; Based upon the initiat 1€ shares subject (o
Option B: the annual option payment is two hindred fifty-three
thousand, three hundred thity-three and 33/100 doltars
($253,333.23) payable within 120 days of the DISTRICT entering
into the Delivery Agreement. in the svent that shares allocated o
Option Right B are purchased pursuant to paragraph B, above, the
inthal annuai oplion payment shall be reduced by the sum of
thirteen thousand three hundred thirtythree and 337100 doliars
(§13,333.33) per share intially purc-hased.

The annual oplion payment shall be increased in eash year by
3.5%, compounded annually,

The option date shall be determined anrually based upon the
execution of e Uselivery Agieement The "Option Dete* shalt be



o

&).

Opflion Right

1

o

the first business day in each calendar year following the exscuiion
of the Delivery Agreement.

The Disriat may evercise the right to purchase shares under the
option at any time and on as many dates during the option year as
the District shall desire,

A closing for the safe of Municipal Division shall be scheduied
withir ten business days of the date of notice of intsnt {o. exarsise
by the District, :

B shall expire upon the eariler of the following:

Nom-paymertt of the smnnual option paymernt e or Befors the annual
Option Date; or '

The failure to purchase & minimum of one (1] FRICC Wiunisipal
Division shares in any single "Dption Year* (determined as 364
days-following the Option Date in each calendar year),

Dntior: Righi C;

2
<

th
—

Aggregate iniiaf number of FRICO Municipat Division shares within
Optior Right A: nineleen {19) sharss. .

Annual option payment' Based upon the initial 18 shares subject fo
Optionn C ihe annual oplion paymeni is bwo hundred fitty-three
thousand' three hundred thirty-three and 33/10Q {§253,333.33)
payablte within 120 days of the DISTRICT entering into the Deiivery
Agresment. in the event that shares alincaizd to Option Right C are
purchased pursuant o paragraph B, above, the inftial annual option
payment shall be reduced by the sum of thirleen thousand thres
hundred thirty-three and. 33/100 doliars ($13,333.33) per share
initially purchiased.

he ahnwal option nayment shall be incroased in sach vear by
5%, compounded annually.

T
3

The option date shall be determired annually based upom the

-zxecution of the Delivery Agresmeni. The "Option Date” shall he

the first business day in each caléndar year folloviing the execulion
of the Delivary Agreement,

The District may. exercise the right to purchase shares under the
option at any‘time and on as many dates during the oplioh year =s
the District shall desire.



8). A closing for the saile of Municipal Division shall be scheduled
within ten (10) business days of the date of notice of intent to
pxarcise by fhe District,

Option Right C shall expire upon the satlier of the following:

1. Non-payment of the annual oplion payment on ot befere the annual
Option Date; or. ,

2. The failure to purchase s mirimum of ong (1) FRICC Bunicipal
Division shares m any single "Option Year” (delermined as 364
days following the Oplion Date in each calendar year),

The District shall pay the purchase price by cedified funds or wire transfer
deposited to an account 1o be desighated by FRICO, in writing, not less than ten days
prior to Closing. FRICO shall provide for the forthwith payment of funds received at
closing fo BURLINGTON and HENRYLYN as the COMPANIES have previously agreed.
5o long as the DISTRICT makes the payments described in this Agresmenf, FRICO,
BURLINGTON and HENRYLYN waive any and all claiis asgainst the DISTRICT
pertaining o or arising out of any division of the payments among FRICO,

BURLINGTON and HENRYLYN, and FRICO, BURLINGTON and HENRYLYN,
joinfly and severally, agree to Infemnify the DISTRICT ageinst any such clgims.

4, Nonrecourse. The partles acknowiedge and agree that the financial
obligations of the DISTRICT under this Amended Agreement payable after the current
fiscal year, are contingent upon funds for this Amended Agreement being appropriated,
budgeted and otherwise made availzbie. in the event funds for this Amended
Agreement are- nol budgeted and appropriated by the DISTRICT . any vear
subsequent lo the fiscal vear of execution of this Amended Agreement, the DISTRICT
may terminale this Amended Agreement by giving the COMPANIES notice of such non-
appropriation. Upon lhe giving of such nofice, this Amended Agreement shall lerminate
and all sums paid will be retained by the COMPANIES, For purposes of this Amended
Agreement, the DISTRICT s fiszal year commences January 1 and ends December 31,
The.fact that the DISTRICT may enter into agreements with persons and entities that
provide for payment of funds o the DISTRICT in exchange for water and sewer senvice
from the DISTRICT shalt-not be construed as modifying or abrogating tre terms ang

. condilions of this paragraph.

5. Disclosure. A portion. of the property that will be served by the water
purchased by and defivered to the DISTRICT is owned by or undertontract to purchase
or-being developed by Shea Homes Limited Parinersiup, a California fimited parnership
~ {"Shea. Homes"). Represeniativas of Shea Homes also serve on the Board of Directors -
and are otherwise affiliated with Centanmal Water and Santtation District,

10



8. -7 Notices, Whenever any notice, demand, or reques{ i3 required or-provided
for under this Amended Agreemen, such notice, demand, or request shall be provided
in wiriting, or by facsimile fo the foliowing addresses or such ather addresses 25 may be
design ,‘,taﬁ by z patty by notice. Notice shall be deemed received when personaily
deliverad, or when transmiied by facsimile, or three (3} days aler having been

- deposited i g U. S Pestal Service depository to be sent by registerer or certified mail,
refurn recaipt requested, with all required postage prepaid, or one (1) businsss day afier
having been sent by ovemnight coutier:

To the BISTRICT: General Manager
Soutt Adams County Water and Sanitation District -
£5985 East 70th Avenue
Commerce Cify, GO BORST7
Facsimile: (303} 288 9524

..,4

To FRICO; - Manager
' ' Farmars Reservoir and Irrigation Company
80 South 27th Avarue
Brighton, CC BOS01T
Facsimile: (303) 859 6077

To BURLINGTON: Manager
BURLINGTON Ditch Reservoir and Land Company
80 South 2T Avenue
Brighton, CQ 80601
Facsimiie: {3033 65¢ 8077

To MENRYLYR: Rod Baumg ar‘nnr Sacret aryff’a‘nnaaar
P.0. Box: FS
Hudson, CO 80642
Copy to: Steven Janssen, Esq.
3890 Pleasant Ridge Rd.
Boulder, CO 80301
Facsimiis: (303 ) 4434337

7. Time s of the Essence. Time is of the osse'me w;th respect to each and
every aspect of this Amended Agreermeni and strigt comonanue with all time
requirements is at the heari of this Amended Agreement and shall be slriclly enforced.

&. ‘Authority.  The individuals executing this Amended Agreement on behal
of thelr respective entities are authorized by the enfifies o execute ihis Amended
Agreement on behalf of thelr respective entities.

e, Default. The failure of 2 party lo this Amended. Agresment to perform or
observe of any of the covenants, terms or condiiions of this Amended Agreement shalf,
after reasonzbie nolice and the oppoRunity to cure, be event of default



A, Upon the occurence of Event of Defaull, the non defaulting party
wili have the right to enforce its rights under this Amanded Agreament and any
applicabie law by such suil, action, or special procesdings 2s the party deems
appropriale mcluding, without iimitation, specific perfformance of any covenant in
this Amended Agreement. Except as otherwise provided jor herein, all rights and
remedies of the parfies may be exercised wilh or without notice, shall be
cumuiative, may be exercised separately, consurrently, or repeatediy, and the
grercise of any such right or remedy shall not affect ot impair the exercise of any
other rights or remedy,

B. The failure of a party to insist, on one or more occasions, upon the
strict obyservation of any of the terms of this Amended Agreemsnt shall niot be
construed as 2 waiver or relingquishment in any fufure occasion of any of the
terms of this Amended Agreement.

C.  Any defsult resulling in a threat to pibiic heslth, safety, or welfare
shall be cured immediately by the defaulting party. As to any othar defaull, 2
party who claims that other party has fafled to perform 2s required by this
Amended Agreement shall provide written notice to the other party setiing forth
the specific fallure complained of and shall. provide that parly a-mmimum of thirty
(30} days within which to cure or within which io agree with the complaining party
on @ plan o cure the default. If the defaulting party.does net cure within the time
allowed, it shall be deemed to constitute Event of Defautt.

-D. Upon the oceurrence of Event of Default, the non-defauiting party
will have the right 10 enforce its rights under this Amended Agreement and any
appticable law by such sult, action, or special proceedings as the party deems

appropfiate including, without fimitation, specific performance of any covenant in
this Amended Agreament, Except as otherwise prowided for herein, alf rights and
remedies of the patties may be exarcised with or withowt notice, shali be
sumulative, may be exercised separately, concurrently, of repeatedly, and the
exercise of any such right or remedy shall not affect or impair the exercise of any
gther rights o remedy.

E. To the extert Event of Default ocours prior fo the Closing on the
Initial Municipal Division Water, the non-defaulting party shall specifically have
the right of termination of this Amended Agreement. in the eventi the non-
defaulting party inlends 10 terminate this Amended Agreement. the hon-
defaulting party shall provide a nolice of termination prior to the closing on the
initial Mumicipal Divisior: Virater and this Amended Agreement shali be terminated
wpon such notice. :

F To the exient Event of Default occurs afier the Clesing on the Initial
tunicipat Division Watet and prior to the first closing on the Additional Caontract
Watsr, the {erms of this Amended Agreement shall remain-in full force and effect



with respec! to the initial Municipal Division Water, but the non-defaulling party
shall specificaliy have the right of termination of this Amended Agresment with

- respect to the provisions regarding the Additional Contract Watar. tr the svent
the non-gefauiting pafty intends fo terminate this Amended Agreement with
respect to the Additlonal Contract Water, the non-defaulting party shall provide a
netice of terminztion prior to the next closing on the Additional Contract Water
and the provisions of this Amended Agreement with respect to the portions of the
Addifionat Contract Water thal have not been purchased by (he DISTRICT shiall
be terminated upon such natice.

G, To the sxtent Event of Defaull cccurs after the first ciosing on the
Additional Contract Waler, the terms of this Amended Agreement shall remain in
fulf force and effect with respec! o [nitial Municipal Division Water and the portion
of the Additional Contract Water that has nol been purchased by the DISTRICT,
but the non-defautting party shafl speciiicafiy have the right of termination of this
Amended Agrsement with respec! to the remaining portion of the Additional
Coniract Waler. in the event the non~defaulting party intends fo terminate this
Amended Agreement with respect to the remaining portion of the Additional
Contract Water, the non- defaulting party shall provide a nolice of termination
prior o the closing next closing on the Additional Contract Water ang the
provisions of this Amended Agreement with respect to the remaining portion of
the Additiona! Comtract Water shall be terminaied upon such notics,

10, Enlire Agreement: Modifications. The making, execution and delivery of
this Amended Agreenterd by the parties have been induced by no represemtations,
staiements, wamanties or agreement ofher than those expressed in thiz Amended
Agreement. This Amended Agreement embodies the entire understanding of the parties
28 lo the subject matter hereol and fhere are no further or other agreements or
understandings, written or oral, in effect between the parfies refating to ite subject
matter unless expressiy referred o in this Amended Agreement. Modification of this
Amended Agreement by the parties may be made only by 2 writing signed by the party
or pariies to be bound by the modification.

11. . Recording. This Amended Agreement shall be recorded a5 the office of the
Adams County Clerk and Recorder and the Weld County Cleri and Recbrder,

12.  Esloppel and Waiver, No term or condition of this Amended Agresmiant
shall be deemed fo have been welved, nor shall there be an estoppel against the
enforcement ¢f any provision of this Amendad Agreement, excepl by a signed written
instrument of the party charged with such waiver or estoppel. No such writlen waiver

_ shall be deemed & continuing waiver uniess specifically stated in its terms. Each such

waiver shall operate only as 1o the specific term or condition waived and shall not
constitute a waiverof such term or condition for the fiture or as 10 any act other than
tha! specificalty waivad, :

13



13,  Assignment ang Delegation. The District may assign or partially assign
fhis Amended Agreemsnt at any time. Any assignes shall assume in writing  alt
obhgations imposed pursuant fo this Amended Agreement to be assigned by the
Dustrict, subjeti {6 approval by Denver as, described in the DENVER CONTRACT. Any
gssignment nol approvad by Denver shall be void. The Companies shafl have the right
to approve any assignment, without any additional compensation. and such approval
shail be limited 1o whether the assignment is likely to result in litigation {which shall be 2
reasonable basis for not approving the assignment of this Amerded Agreement), and
such essignment shafl not be unreasonably withheld.

14, Survival The rights and obligations of the parties hersunder shalt survive
the Closing, shall nol be merged into the deeds of convevance, and remain fully
enforceable thereafter until such bme as anry and all terms and mndhxcns of this
Amended Agreement are conpletely fuffilied.

15.  Construclion. The hesdings of saclions and subsections in this Amended
Agreement are included solely for convenience of reference and shall not conirg! the
meaning or interpretation of any of the provisions of this Amended Agreement.

16,  Gounterparts. This Amended Agreemsrnt may be executed in two or
severzl counterparts and all counterparts so execuled shal constitute one agresmant
binding, on all of the parties, notw&ths.anqu thel 2ll the parties are not signatories fo
the original or the seme counterpart.

7. No Thid Party Beneficiarigs. There are no third perly beneficiaries to this
Amended Agreement. Nothing in this Amended Agreement expressed or implied is
intended ar shall be construed to confer upon, or to give orgrant (o, any perscn or entity
other than the parties, any right, remedy or claim under-or by reason of this Amended
Agreemert or any covenant, condifion or stipulation hereof, and all covenants,
stiputations, promises and agresmenls in the Amended Agreement contained by and on
behalf of the parties shall be for the sols.and exclusive benefit of the parties.

18.  Controling Law and Venue. This Amended Agreement shall be governied
under and controlied pursuant i the laws of the State of Colorada, and the vanue for
any disputes hereunder shall be in the DISTRICT Court, Adams Counly, State of
Cuolorado.

153 Effecﬁve Date of Amended Agregment. This Amended Agreerherd shrall
be effective on the lzst-dale it is signed by the parties.
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ExHBITD
15 YEAR PAYMENT GROUP

Participant

104™ Avenue Investment Partners
Aigaki/Daniels

Buffalo Hightands

Business Center Investors
Harmon Family Partnership

SW Chambers

SW-Chambers via Swink
WorldPort

ERUs

1,514
234
647
706
354
200
375
250



EXEIRIYT %

{Instruciions)
L Bscrow will receive payments from each of the Participants in the District’s Phage 2
Project as specified in each of the respective FRICO Participant Water Resources Agrasments
(“Agreement™. There me anticipated to be 12 Parficipants; payments are expected to total
$‘ ,"“0,000 Upon receipt of each payment the Bscrow Agent shall place the payment in an imterest
accruing account comprised of United States re-purchase agreements. As provided in the
Agreement, in the event any one or more Participants fail to make the quuua Initial Payment, that
Participant’s remaining interest in the Project may be reallocated to others, Within 3 days of the date
specified for each payment, the Escrow Agent will report to the District which if any Participants
have not made the required payment. The District will then conduct & Reallocation of Purchase
Amounts under the agreement. The Escrow Apent will thereafier malce a veport to the Diswict ofthe
payments made by all Participants.

2, At ciosing of the FRICO Agrsement (Exhibit B of the !&grecmﬂn*) on the Initial
Municipal Division water, the Escrow A‘Lgr:ng will pay to FRICO the sum of $3,500,000. If this
closing does not take place, then the Escrow Agent shall hoid the funds until directed by the District
that the Agresments have been terminated, and the Initial Payments and Depoesits made by sach

Participant shall be retnmed o that Participant together with accrued interest.

3. Ifthe closing of the FRICO Agreement does oceur, the remaining fonds (52,500,000)
will be held by the Escrow Agent until receipt of notice by the District that it hes notified FRICO
of the acceptability of the Water Court decree and direction by the Distriet to pay FRICO. The
Escrow Agent will then pay $2,500,000 to FRICO. Accrued interest shall be paid to the District,
who will then credit 1t ageinst payment of Participants. Bscrow willreport to the District the interest
accrusd on account of each Participant. In the event that FRICO has not obtained an acceptable
decree by January 1, 2007, unless extended by Participants, the District will so notify the Escrow
Agent and the remaining $2,500,000 will be refunded 1o the Participants in proporiicn to their
paymenis, together with acerued interest.
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and

SOUTH ADAMS COUNTY
WATER AND SANITATION DISTRICT,

a Colorado special district, also acting in an enterprise capacity pursuant to its

WATER AND SEWER ENTERPRISE
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REVISED PLAN B PROJECT PARTICIPANT
WATER RESOURCES AGREEMENT

This Revised Plan B Project Participant Water Resources Agreement (“Revised
Agreement”™) is entered into by and berween DUNES INVESTMENT PARTNERS, LLC, a
Colorado limited liability company (“Participant™) and SOUTH ADAMS COUNTY WATER
AND SANITATION DISTRICT, a Colorado special district, acting in its enterprise capacity
pursuant 10 the SOUTH ADAMS WATER AND SEWER ENTERPRISE (collectively referred
to as the “District™), and constitutes the Panies™ agreement 10 the following:

RECITALS

WHEREAS. Participant is the owner of, or has 2 contract or option 1o purchase, land
lozated within the District as generally depicted in Exhibit A artached hersto; and

WHEREAS, pursuamt to- the Diswict’s Rules and Regulations, the inciusion bv the
District of land owned or to be acquired by Participant requires that warer resources agresments
be entered into providing for the dedication of water; and

WHEREAS, based on the FRICO Participant Water Resources Agreement dated
November 2. 2001. ("the Original Agreement™), the District has entered into an Amended Stock
Purchase Agreemem dated Seprember 13, 2006 with Farmers Reservoir and Irrigation Company
(*FRICO™). Burlington Ditch and Land Company (“Burlingion™) and Henrvlyn Irrigation District
(“Henrviyn™) 10 purchass water (*FRICO Agreement™). attached hereto as Exhibit B, that is the
subject of a Settlement Agreement among the City and County of Denver (“Denver™) and
- FRICO, Burlingion and Henrvlyn dated August 31, 1999 (“Denver Conract™): and

WHEREAS, the District has entered into a water delivery agreement with the Denver
Water Board dated Septemnber 8. 2006 for the direct delivery of water from Denver Water to the
District (“the Deliverv Asreemen:™); and

WHEREAS, the Diswict has determined that it currently has available 777 acre-feet of
consumptive use credic water, that when combined with the Denver Contract water to be-
obtained pursuant to the FRICO “\greement. yields 2 total project supply of 3,777 acre-feet; and

WHEREAS, the District has determined from its planning that each acre-foot of Plan B
Project water can supply 3.77 equivalent residential units for both in-house domestic use and
outdoor irrigation use; and

WHEREAS, the District has determined that the water to be purchased and delivered
pursuant to the Pian B Project would be suitable for satisfaction of water dedication requirements
of the District for water service to land within the District subject to the terms of this Agreement;
and



WHEREAS. the Plan B Project requires substantial capital investment over the next
20 years 1o be fully implemented, and the Disurict is unable to commit 1o such investment absem
the agreement of Participant and other participants to provide funding pursuant 10 the conditions
of this Agreement: and '

WHEREAS, the Partizes desire 1o specifi the ierms for the District 1o provide ERU Warter
Credits. as defined herein. in exchange for Participant funding the purchase of a portion of the
Pian B ProjsctL and 1o delineate conditions under which such ERU Waier Credits may be used 1o
obtain ERU Water Connections, as defined harein.

WHEREAS, pursuamt 10 the Original Agreemen: Participant or its predecessor-in-interest
indicated it would participate in the Plan B Project tc the extent of 46 acre-feet, made up of
39.81 acre-feet the District will obtain under the FRICO Agreement and 6.19 acre-feet of District
wazer, and agreed 10 provide to the District the portion of the funding required for the purchase of
the Plan B Project. Participant has already paid for 1en percent (10%) of the rights it will obtain
from the Dismrict via the FRICO Agreement and has received ERU Water Credits thersfor; and

WHEREAS, the District’s implementation of the Plan B Projsct under the FRICO
Agreement and the Delivery Agreement requires revisions 1o the Original Agreement, which this
Revised Agreement supersedes and replaces; and

NOW THEREFORE. in consideration of the murual covenants and promises betwezn the
Parties, which the Parties acknowledge and agree constimute adequate consideration, with such
consideration having been received. the Parties agree as follows with the foregoing Recials
being incorporated as part of this Revised Agreement by thi: referenze;

ARTICLE 1
DEFINITIONS

1.1 “BFI Rebate Fees™ are those fees charged to owners, developers. and builders for
property benefiting from the BFI Water and Wastewater Facilities Exiension described in the
Resolution of the Board of Directors of South Adams County Water and Sanitation District
Approving the BFI Rebate Fee adopted February 13, 2002 (“BFI Resolution™). A schedule of
BF] Rebate Fees, as well as a map depicting properties benefiting from the BFI Water and
Wastewater Facilities Extension, are attached hereio as Exhibit C.

1.2 “BF] Water and Wastewater Facilities Extension Costs” are those costs BFI Waste
Systems of North America, Inc. (*BFI™) incurred in constructing the substantial public water and
wastewater main line extensions described in the BFI Resojution and that the District resolved to
tebate to BF] in the BFI Resolution.

1.3 “ERU" is an equivalent residential unit. The District has determined that each
acre-foot of Plan B Project water can supply 3.77 ERUs for both in-house domestic and outdoor
irrigation uses. :



14 “ERL Water Conpection™ is the potable and irrigavion water connection 10 a
single family residential structure or equivalent, all as set forth in the Disirict’s Rules and
Regulations. Participant or 115 successors or assigns may obtain ERU Water Connections in
accordance with paragrapnh 3.2 of this Revised Agreement and by paving all required fees as
described in paragraph 3.4 of this Revised Agreement. '

1.5 “ERU Water Credit™ is a credit in Participant’s favor in the Diswrict’s financial
records resulting from Participant’s Instalimem Payments. An ERU Water Credit consists of: (1)
an ERU Potable Water Credit, and (2) an ERU lrrigation Water Credit. Pursuamt to, and in
accordance with the terms and conditions of this Revised Asreement. the District will record in
the District’s financial records the ERU Potable Water Credits and ERU Irrication Water Credits

eing allocated to Participant as Participant makes its annual FRICO Instalimant and SACWSD
* Installmen: Pavments. These ERU Water Credits may be usec only for participan: lands located
within the District’s boundaries. as such participamt lands are depicted on Exhibit A, except as
exchanged pursuant to the terms of this Revised Agresmenmi. Upon their recording in the
Distriet’s financial records, ERU Water Credits will be available for surrender under paragraph
3.2(b) of this Revised Agreement, subject 10 any assignments and the provisions of this Revised
Agreement, including, but not limited 1o. 2 Connection Allocation, described in paragraph 4.5 of
ihis Revised Agrezment,

a) Connection of a single family residential structure 1o the District’s warter
svstem raquires: one ERU Potable Water Cradit. one ERU lIrrigation Water Credit, and pavment
of Fees described in this Revised Agreement.

b} Commercial, irrigation, mult-family and other uses shall require =
combination of ERU Potable Water Credits and/or ERU birigation Water Credits 2s required for
that specific use.

1.6  “Incremental Water Pavment™ is the rate per ERU at which Participant mey obtain
‘ERU Water Credits and corresponding ERU Water Connections from the District under this
Revised Agreement.

a) The Incremental Water Paymenmt for ERU Water Connection Permits
acquired from Participant’s Optioned FRICO Participation Amoun is $3,183.

b) The Incremental Water Paymem for ERU Water Connection Permits
acquired from Participant’s SACWSD Participation Amount is $3,183 as of the date of execution
of this Revised Agreement, but the incremental cost of this water will increase by 3.3 percent
annually beginning November 27, 2008 and each November 27 thereafier.

1.7 “Installment Pavment™ is the amount Participant must pay to the District annually
toward its Plan B Project Participation Amount. Each year the District will record in its financial



records ERU Water Credits in favor of Participant for the additional amount of the Plan B Project
paid for in the previous vear.

a) “FRICO installment Paviment” is the amount Participant must pay 10 the
District annually toward its Optioned FRICO Participation Amount. In determining Participant's
'FRICO instaliment Payment for anyv given vear. Participant shall receive credit against such
FRICO Instaliment Pavment for the sum of any Incremental Watsr Pavments. as defined in
paragtaph 1.6(2) of this Revised Agrsemen:. made by Participant or its assigns through
September 25 of that year,

b) “SACWSD" Installment Payment™ is the amount Participant must pay 1o
the District annually toward its SACWSD Participaiion Amount. The SACWSD Installment
Payment will increase by 3.5 percent annually beginning November 27, 2008 and sach
November 27 thereafier. In determining Participant's SACWSD Instaliment Payment for any
given vear. Participamt shall receive credit against such SACWSD Insuallment Payment for the
sum of any Incremental Waier Payments, as defined in paragraph 1.6(b) of this Revised
Agreement, made by Participant or its assigns through September 25 of that vear.

1.8 “Opton Fee™ is the sum of Panicipani’s Option Payments. including the annual
increases therete, divided by Participant’s Optioned FRICO Participation Amount (in ERUs). As
described in paragraph 3.2 of this Revised Agrzement. Participant or its assigns must pay the
Option Fee only to obtain ERU Water Connections from Participant’s Optioned FRICO
Participation Amount and only when Participant’s Option Fee Credits have been exhausted in
amy given vear.

a) For that portion of Participani’s Optioned FRICO Amount that Participant
has comminad 10 & ¢ vear Payment Schedule. the Option Fee is $471.

b) For that portion of Participant’s Optioned FRICO Amount that Participant
has commitied 10 a 13 vear Payvment Schedule, the Option Fee is $1,387.

The District raserves the right 10 make future adjustments to the Option Fee as are necessary in
its reasonable discretion 10 mest the District’s obligations to FRICO under the FRICO
Agresment. In the event that the District makes such changes, it shall within fifieen (15) davs of
making such adjustment notify Participant in accordance with paragraph 6.3 of this Revised
Agresment.

1.9 “Option Fee Credit™ is a credit recorded in the District’s financial records in favor
of Participant resulting from Participant’s annual Option Payments.

a) For Option Payments made in association with rights to be exercised over
six vears, Participant will receive one Option Fee Credit for every $471 of the Option Payment.



b) For Option Payments made in association with rights to be exercised over
fifieen vears. Participant will receive one Option Fee Credit for every $1.387 of the Option
Pavment.

1.10  “Ontion Pavment™ is the amount Participant must pay 1o the District annually to
maintain it$ option ¢ make Installmen: Pavments and receive ERU Water Credits and ERU
Water Connections under this Revised Agreement., The Option Paymem will increase by
3.5 percent annually. beginning November 27. 2007 and each November 27 thereafter.
Participant shall reczive credit agains: its Option Payment for the sum of the Option Fees paid by
Participant or its assigns in the preceding vear through September 23 each vear.

.11 “Pavmem Group™ is the group of participants that have entered into Revised Plan
B Project Participant Water Resources Agreements with the District and. through such Revised
Plan B Project Participant Water Rasources Agreements. have commitied o the same Pavment
Schedule as Participant. A list of the participants within the Payment Group and their respective
Plan B Project participation amounts is attached hereto as Exhibit D.

1.12  “Pavment Schedule™ is the amount of time over which Participant has elected in
paragraph 2.6(d} of this Revised Agreement to exercise its option to obtain ERU Water Credits
under this Revissd Agreement.

1.13  “Plan B Project” is the combined water acquisition and supply project made up of
the District’s 777 acre-fest of consumptive use credit and the Denver Contract water the District
will obtain pursuant 1o the FRICO Agreement, with participants making certain pavments woward
the Plan B Project in exchange for which the participants will receive ERU Water Credits as
defined hersin.

1.14 +“Plan B Proiect Participation Amount”™ is the total number of ERU Water Credits
and corresponding ERU Water Connections Participant has a right 10 receive under this Revised
Agreement. Anached hersto is Schedule 1, which specifies Participant’s Plan B Project
Participation Amount and associated pavmeni requirements and resulting ERU Water Credits 10
which Participant subscribed in the Original Agreement. Subsequent to the Original Agreement,
Participant may have assigned a portion of its Plan B Project Participation Amount to others,
Also attached to this Revised Agresment is Schedule 2, which specifies Participant’s Plan B
Project Participation Amount. as reduced by any such prior assignments and reflects Participant’s
payment requirements and resulting ERU Water Credits as of the date of this Revised Acreement
based upon Participant’s Plan B Project Participation Amount.

a) “FRICO_Participation Amount” is the portion of Participant’s Plan B
Project Participation Amount available from the District that the District will obtain through its
acquisition of 5,000 acre-feet of water under the FRICO Agreement.

(1) “Initial FRICO Participation Amount” is the ten percent (10%)

portion of Participant’s FRICO Participation Amount for which Paiticipant made an initial
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deposit and for which Participant hes already received ERU Water Credits. which are recorded in
the District’s financial records.

()  “Optioned FRICO Participation Amount” is the remaining ninety

percent (90%) of Paricipant's FRICO Participation Amount. which is subject to Annual
Instaliment Pavments and Option Payments.

b) “SACWSD Panicipation Amount™ is the portion of Participant’s Plan B
Project Participation Amount available from the District out of the Distriet’s 777 acre-fest of
consumptive use credit.

1.13 “Reallgcation of Participatior Amounts™ is the process of the District making the
opporwunity available to each non-defaulting participant to subscribe 10 additional increments of
the Plan B Project whenever one or more participants do noi confirm their commiunent 10 make
or do not make required pavments as provided in their respective Revised Plan B Project
Participant Water Resources Agreement, subject to the provisions of wansfer described in
paragraph 6.1. Wherever in this Revised Agreement there is referred 1o a “Reallocation of
Participation Amount:" the following terms and procedures shall apply:

a) Upon an event requiring & Reallocation of Participation Amounts, the
District shall provide notice to all non-defaulting participants that there is an opporiumnity 1o
subscrive 1o additional increments of the Pian B Project and later reczive ERU Water Credits
after making pavments in accordance with such subscription. (The additional increments of the
Plan B Project 10 which a non-defauliing panticipant may subscribe shall hereinafter be referred
to as “the Reallocated Participant Amount™). The notice shall specify (1) the date that a response
must be filed with the District. (2) the towal payment to be paid anc the Payment Group to which
the Reallocatec Participant Amoumt bzlongs. (3) the date on which the payment shall be paid,
(4) the ERU Water Credits a responding non-defaulting participant will acquire an option to
receive upon making the pavment. and (3} any subscription the District has elecied 1o make. The
District may also eleci 1o subscribe 1o all or any portion of the Reallocatad Participant Amount,

b) On or before the response date, each non-defaniting participant may
submit a response 1o the Dismict indicating its commitment to subscribs o anv or all of the
Realiocated Participant Amount and to assume the pavments associated with that portion of the
Reallocated Particinant Amount under the terms described in the Revised Plan B Project
Participant Water Resources Agreement under which the District originally granted the
Reallocated Participant Amount. together with either a demonstration of the ability to use such
reallocated water on lands depicted on Exhibit A or the District’s approval of the non-defaulting
participant’s subscription to the Reallocated Participant Amount in its reasonable discretion.
Submission of the response to the District shall constitute the agreement of the responding non-
defaulting participant to make the payment described in the response for the entire Payment
Schedule to which the Reallocated Participant Amount is subscribed (described in paragraph
2.6(d) of the Revised Plan B Project Participant Water Resources Agreement under which the
District originallv gramed the option to the Reallocated Participant Amount) unless earlier
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lerminated in accordance with paragraph 2.6(b) of this Revised Agreement. regardiess of the
term of the Pavment Group to which the responding non-defaulting participamt subsc-ibed in its
Revised Plan B Project Participant Water Resources Agreement. In the event that the responses
the District receives result in a total paymem in excess of the payvment in default. the payment by
each responding non-defaulting participam shall be reduced by the following formula:

Adjusted Pavmeni =P x (TP/SP)
whers

P = Pavment responding non-defaulting participam proposed 1o pay in its
response to the District '

TP = Total Payment Associated with the Reallocatzd Participant Amount
SP = Total of proposed pavment responses 1o the Districi

The Disuict shall provide notice to each resnmonding non-defaulting participamt of (1) the
accepiance of the response filed with the District or the Adjustzd Pavment determined pursuant
to the foregoing formuia, and (2) the number of ERU Water Credits to which the responding non-
defaulting participant will have an option to receive upon timely payment of amount specified in
the response filed with the District or the Adjusied Payment. Upon timely pavment of the
amoun; specified in the response filed with the Disirict or the Adjusted Pavment. the Dismict
shall designate in the financial records of the District the total ERU Water Credits that will be,
upon pavment atiributable to each responding non-defaulting participant as a rzsult of the
reallocation, which shall be equally divided berween ERU Potable Water Credits and ERU
Irrigation Water Credits.

c) A non-defaulting participant’s response commiming 1o Ssubscribe o a
portion of the Reallocated Participant Amount shall be 2 binding commitment 1o the District
* ~The portion of the Reallocated Participant Amount to which the non-defaulting Participant
subscribes shall be merged into the responding non-defaulting participant’s obligation under its
Revised Plan B Project Participant Water Resources Agreement, except that the Payment
Schedule described in paragraph 2.6(d) of the Revised Plan B Project Participant Water
Resources Agreement under which the District originally granted the option tc the Realiocated
Participant Amount will remain unchanged, and the District shall issue thar paniicipant a revised
Schedule 2, showing jts Participation Amount and resulting payments with the inclusion of its
subscription 10 the Reallocaled Participant Amount. - Any default or failure 1o pay or make
required commitments with regard to the Reallocated Participant Amount shall be considered a
default or failure 10 make required commitments with regard 10 the responding non-defaulting
participant’s entire Plan B Project Participation Amount, and its entire Plan B Project
Participation Amount will be subject 1o the provisions of paragraph 2.8 of this Revised
Agreement.

d) In the event that the total of the payments proposed to be paid by the
responding non-defaulting participants is less than the tolal pavment associated with the
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Reallocated Participant Amount, the District shall provide a second notize 10 each of the
responding non-dzfaulting participants notifving tham of the available Reallocated Participant
Amount. and shall give those responding non-defauliing participants 2 period of threz (3)
business davs from the date of such second notice 10 provide an amended response agrecing to
subscribe to additiona) portions of the Reallocated Participant Amount and pay the Pavment
associated werewith. If. afier such second notice, the responses the District receives result in a
toal pavment in excess of the pavmemt in defaull the payment by sach responding non-
defaulting participant shall be reduced by the formula set forth in Section 1.75(b) above. In the
event that the total of the pavments proposed to be paid by the responding non-defaulting
participants submitting amended responses to the District is still jess than the 1otal paymen:
associated with the Reallocated Participant Amount, the District shall vse reasonable efforts 10
subscribe 10 the remaining Reallocated Panticipanmt Amount or offer the opportuniny to subscribe
10 said remaining Reallocatzd Participant Amount to third parties.

e If the District receives less money than required under all Revised Plan B
Project Participant Water Resources Agreemems, even afier conducting a Reallocation of
Participant Amounts in accordance with paragraph 1.13 of this Revised Agreement and if the
Dismict, after making rsasonable efforts, has bsen unable 10 subscribe 1o the Reallocated
Paricipant Amoun: or 10 find third-party subscribers to the Reallocated Participant Amount, the
options to continue to participate in the Plan B Project water of all participants within the
Pavment Group to which the Reallocated Participant Amount is subscribed will terminate.

1.16  “Svstem Developmeant Fee™ is the fee the District collects from developers 1o pay
for existing and planned water and wesiewater svsiems 1o be ussd, in pari to serve said
developer. As of the efiective date of this Revised Agreement. the Sysiem Development Fze i
$1.991. The District anticipates future annuz} increases 10 the System Development Fee. A

such times as the District adjusts its water resources fees for the District in general, the Distric:
shall also adjus: the System Development Fee.

1.17  “Water Resources Fee™ is the fez the District charges developers to provide the
District with funds it needs to deveiop water supplies for n=w customers. As of the =ffective date
of this Revised Agreement. the Water Resources Fee is 51.071. The District anticipates fiture
annua! increases to the Water Resources Fge. At such times as the District adjusts its water
resources {ees for the District in general. the District shall also adjust the Water Resources Fee,

ARTICLE2
PROJECT PURCHASE

2.1 Deposit. On November 14, 2001, Perticipant deposited into escrow an amount
equal to Fifty Thousand Dollars (550.000.00) (“Deposit™). Land Title Guarantee Company
(“Land Titie”) has held the Deposit pursuant to the terms and conditions of the Escrew
Instructions, attached as Exhibit E.



22 Inital Pavmeni 1o Escrow. The Participam hes paid into escrow an initial
pavment of ten percent (10%) (“the_Initial Pavment™). less the Fifty Thousand Dollar (550.000)
deposit which was crzdited against the Initial Payment, of its Participation Amount at Twelve
Thousand Doliars ($12,000) per acre-foot (Inirial Pavment, see Scheduie 1). The District has
recorded in its financial records ERU Water Credits resulting from this Initial Pavment and such
credits are designated Participant’s Initial FRICO Participation Amount.

23  DZLETED.

24 Dismiet’s Pavments to FRICO. On April 12, 2002, the District withdrew money
from the escrow and paid 10 FRICO the amount of Three Million. Five Hundred Thousand
Dollars ($3.300.000). lzaving Two Million. Five Hundred Thousand Dollars ($2,300,000) of
principal in escrow. A1 that time the District recorded ERU Waiter Credits in an amount equal 10
Participant’s initial FRICO Participation Amount /nirial Pavment Allocation, see Schedule 1),
subject 10 the provisions of Article 4 hereol

On December 7, 2006, the District withdrew from escrow and paid to FRICO the remaining
srincipal in escrow of Two Million. Five Hundred Thousand Dollars ($2.500,000).

2.5 Notification Congerning FRICO Aoresment.  The District gave notice 1o
Participant of thz FRICO Agreemant on September 12, 2006. indicating that water cour: approval
had bzen supplamied by the Delivery Agrsement. Participant’s opporumity 1 respond 10 the
FRICO Agresmem has expired and Participant is deemed 10 have waived any right to object to
the implementation ol the Plan B Project.

2o Particinanmt Pavments.

2) On or before October 27, 2006, Participant had the right 1o eleer 10 pay off
any portion of its Participation Amount with an up-front pavmem of Twelve Thousand Dollars
{812,000) per acre-foot and thus reduce any future Option Payments by Thirteen Thousand,

ez Hundred, Thirtv-Three Dollars and Thirgy-Three Cents ($13,333.33) for every 188.5 ERU
Water Credits received for such up-fron: pavment. or, alternatively, to commit to the option
payment schedule. Participant elected not to make an up-front payment toward any portion of its
Plan B Projzct Participation Amount and has instead elected to commit to the Payment Schedule
for its entire Plan B Project Participation Amount.

b} Having committec 1o the Paymem Schedulic. and even if Participant would
subsequently choose to prepay the remaining balance of FRICO Installment Payments,
Participant will be liable for all furure Option Payments through the entire Payment Schedule or
until all participams within the Payment Group terminate further participation in the Plan B
Project.

c) The District, in its sole discretion, reserves the right 1o pay off the
remaining Installment Payments and Option Pavments associated with a Payment Group on
behalf of Participan prior to receipt of such Installment or Option Payments from Participant and
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to continue to colleci the FRICO Instzllment Pavments and Option Pavments from Participant
under the original Paymeni Schedule determined in paragraph 2.6(d) of this Revised Agrsement.

4} If the District makes such election, it shall provide notice of such
election 10 all participants within the Pavment Group. and any participant within that Paymem
Group may choose 10 make all remaining FRICO Installmemt Pavments for its FRICO
Participation Amount and terminate its obligation 10 make further Option Pavmenis 10 the
District. Participant shall notify the District of its intent 10 do so within fifieen (13) days of
receipt of the District’s notice and shall remit all final payments within fifieen (13) days
thereafter.

()  The Dismict shall retain all SACWSD Installinent Payments, and
shall be free 10 use those funds in its sole discretion for capital facilities development.

d) Paricipant has commined to the Paymen: Schedule over 6 years, as have
other pariicipants of the Plan B Project (tine Pavment Group, see Exhibit D). Participam
therefore made its firm Option Payment in the amoun: of $9,619.81 on December 7, 2006, less
any applied credit for interest accrued on the initial payment to escrow described in paragraph 2.2
of this Revised Agreement. It shall make subsequent annual payments to the District on or
before eazh November 27 consisting of the following three parts:

(1)  an amount equal 1o $12,000 per acre-foot for at leasi one-sixth
(16.67%) of Participant’s Optioned FRICO Participation Amount
(Participant's FRICQO Installment Payment, see Schedule 2J; and

()  one-sixth (16.67%) of Participant’s SACWSD Participation
Amount (Parricipam’s SACWSD Installment Paymen:, see
Schedule 2); and

{3)  Participant’s Option Payment (Participant’s Option Pavmeni, see
Schedule 2).

Any additional option to participate in the Plan B Project that Participant may obtain from other
Plan B Project Participants shall be subject to the Pavment Schedule defined in the Revised Plan
B Project Participant Warter Resources Agreement initially granting such option.

e)  If the total payment that the District anticipates receiving after all
participants have had an opportunity to respond and confirm their commitment to timely make
their Instaliment and Option pavments is less than that required under all Revised Plan B Project
Participant Water Resources Agreemenis, the District will conduct a Reallocation of Participant
Amounts in accordance with paragraph 1.15 of this Revised Agreement.

D DELETED.

g)  DELETED.
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) Annual Paviment Procedure. On or before Ociober 1. 2007, and continuing on or
before October | of each vear during the Pavment Schedule, the District shall send a written
notice to Pariicipant requesting that it confinm to the District its commitment 10 timely pav jis
Option Payment. FRICO Installment Payment and SACWSD Insiallment Pavment. i such
payment is applicable, rsee Schedulc 2). which are due on November 27 of that vear. The notice
shall inform Participant regarding any accrued Option Fee Credits or credits toward Participant's
SACWSD Installment Pavment or Participant’s FRICO Installment Pavment. as such cradits are
described in paragraph 1.7 of this Revised Agreement. Parnicipant shall respond to the notice
either affirming its commitment or ierminating its interest in the Plan B Project on or bafore
October 15 of each vear. If Participant f2ils to respond. the District shall provide 2 second notice
giving Participan: ten (10) davs from the date of such second notice in which 10 provide a
response confirming its commimment 1o timely make the pavmems required under this Revised
Agresment. If the District has not received a response from Participant within such ten (10) day

sriod. or if at any time Participant responds with its intent to terminaté its participation in the
Plan B Project, the Disurict shall initiaie 2 Reallocation of Participation Amoums described in
Section 1.13 above with respect 1o Participant’s entire Plan B Project Participam Amount toward
which Participant has noi vet made payments, '

On or befors each November 27. Participant shall make its FRICO Installmemt Pavmen:, its
SACWSD Installment Payment (il applicable}. and its Option Pavment (see Schedule 2).

Excess credits resulting from payments of Option Fees or from Option Payments, if anv. shall
carry over annually. To the extent there may exist ai the conclusion of the Payvment Schedule any
excess payments toward the total of Participant’s Option Payments as a result of either pavmem
under Participant’s Option Payment oblization or pavments by Participant or its assigns for
Oprion Feas, a right to refund of such excess will exist only in favor of Participant. Participant’s
assigns shall have no right 10 refund hereunder, Participant’s right to any such refund shall
extinguish two (2) vears following the conclusion of the Payment Schedule to which Participant
has subscribed in paragraph 2.6(d) of this Revised Agreement.

28 Pavment Default. In the event Participam shall fail 10 make any pavmem
specified in this Anicle 2, including the failure to make the FRICO Installmenmt Paymenmt or
SACWSD Instaliment Payment described in paragraph 2.6(d} of this Revised Agreement, even if
Participant paid some portion of its FRICO Instaliment Pavment or SACWSD Instaliment
Payment under the provisions of paragraph 2.7 of this Revised Agreement or otherwise,
Participamt's option to make pavments and receive ERU Water Credits under the Plan B Project
shall terminate. The District shal] reallocate Participant’s option to continue participation in the
Plan B Project 1o the non-defauhing participants using the procedure described in paragraph 1.15
of this Revised Agreement, Participamt shall retain any ERU Water Credits the District allocated
10 it as a result of making previous FRICO and SACWSD Instaliment Payments, together with
the rights 10 acquire ERU Water Connection Permits relating to such portion, provided that
Participant complies with the provisions of this Revised Agreement relating to such portions of
its Plan B Project Participation Amount which have been paid for. If a participant confirms its
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commitment 10 tmeh make ite installment and Option Pavments. but then fails to timely make
such paymens. the District will conduct & Reallocation of Participant Amounts in accordance
with paragraph 1.15 of this Revised Agreement.

As dzscribed in paragraph 1.13(2) of this Revised Agreement if the Distriet recejves less monay
than required under all Reviszd Plan B Project Panicipan: Water Resources Agreements. even
after conducting a Reallocation of Participant Amounts ir, accordance with paragraph 1.13 o this
Revised Agreement znd if the District. after making reasonabie efforts. has been unable 10
subscribe 10 the Reallocated Participamt Amount or 1o find third-parny subscribers to the
Reallocated Participant Amount, the optiens to continue to participate in the Plan B Project
water of all participants within the Pavment Group to which the Reallocated Participant
Amount is subseribed will terminate.

ARTICLE 3
ERU WATER CONNECTIONS

3.1 The District will record ERU Potwable Water Credits and ERU Irrigation Water
Credits in favor of Participant in accordance with the ierms and conditions of this Revisad
Agreement, subjzect 1o the limitations of Article 4. Such ERU Water Credits will app’y 10 the
ERU Water Connzction Fez. provided that: _

a) Participant has provided the funds as described in this Revised Agreemen:
for the purchase of Participant’s Plan B Project Participation Amount: and

b) Participant, or its successors or assigns. has provided dual dismribution
potable and irrication water svstems for the lands within the District depicted on Exhibit A.

3.2 Issuance of ERU Water Connection Penmits. The District shall issue ERU Water
Connection Pzrmits upon application by Participant, or its successors and assigns, 1o develor
Jands within the District depicted on Exhibit A 10 be served pursuant to this Revised Agrzement
upon:

2) Presemtation of building permits for any smructures that are to be the
subject of the ERU Water Connection; and

b) Surmrender of an appropriate number of ERU Potable Water Credits or
ERU Irrigation Water Credits 10 provide potable andfor irrigation supplies for the building or
site. Participant ot its successor or assign shall inform the District whether such surrendered
credits were recorded in the District’s financial records as a result of Participant’s SACWSD
Installment Paymemts, FRICO Installment Payments, or Participant’s Initial FRICO Participation
Amount. Participant shall not be required to surrender ERU Potable Water Credits for irrigation
demands.
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Where Participan: or its successor or assign has exhausted its ERU Water Credits and is therefore
unable 1o surrender such credits in exchange for an ERU Water Connection Permit. the District
will alternatively accept the Incremental Water Payment; and

c) For ERU Waer Connection Permits acquired out of Participant’s
Oprioned FRICO Participation amount, surrender of an appropriate number of Option-TFes
Credits.

The iment of paving the FRICC Oprion Fe2 at the time of obraining ERU Water Conneciion
Permits is 10 reduce the risk to other participants within the Payment Group of 1ermination of
their future options under the Plan B Project. The District shall apply any funds paid under the
Option Payments and Option Fees 1o maintain the future options of each Payment Group.

Where Participant or its successor or 2ssign has exhausted its Option Fee Credits and is tharefore
- unable 10 surrender such credits in exchange for an ERU Water Connection Permit, the District
will aiternatively accept payment for the Option Fee, described in paragraph 1.8 of this Revised
Agresment; and

d) Construction in accordance with paragraphs 3.6, 3.7 and 3.8 below of 2
dual water distribution svstem 1o serve the land that is 10 be the subject of the ERU Water
Connection; and

e) Payment of the then-current Sysiem Development Charge and other
related fees; and

f If applicable, payment for the BEF] Rebate Fes: and

) Payvmem of wastewater connection fees required by the Distict’s Rules
and Regulations; and

h) Compliance with all other provisions of this Agreement and the Distriet’s
Rules and Regulations; and

) Pavmem for the then-current Water Resources Fee.

Prior 1o issuing any ERU Water Connection Permits under the final twenty percent (20%) of the
Participant's Optionad FRICO Participation Amount. the District will require payment for the
present value, calculated using an annual interest rate of 3.5 percent, of Participant's Option
Payments for the remainder of its Payment Schedule period and required under paragraph
2.6(d)(3) of this Revised Agreemen:. Upon Participant's payment for the present valve of such
remaining Annual Option Payments, the District shall allocate in its financial records Option Fee
Credits. In lieu of Participant’s payment for the present value of Participant’s remaining Option
Payments, the District may in its sole discretion accept other reasonable financial assurances of
future paymemt for the remaining Option Payments.

13



3.3 Determination of ERUs: Exchange of Lands. The number and tvpe of ERU Water
Credits and System Development Charges required for differem tvpes of development (e.g..
multi-family. parks, etc.) shall be determined according w the then-current Disirict Rules and
Regulations. As 10 the ERU Water Credits available under this Revised Agresment the District
will consider an exchangs of new land(si for e nortion of those lands depicted on Exhibi: A. so
long as the new lands are capable of being served by the Diswict’s dual distribution svstem,
described in paragraph :.6 of this Revised Agreement. The District’s approval of such exchunge
shal] not be unrzasonably withheld. with any exchange being subject to reasonable terms and
conditions derermined by the District. Such terms and conditions shall not include surrender of
additional ERU Water Credits, or payment of additional compensation (other than & nominal
administrative transfer fee). as consideration for such consen:.

34  Fess. Prior 1o obtaining an ERU Warer Connection Permic all then-applicable
fees mus:t bz paid. including. but not iimited 0. the Water Resources Fee: the Svsiem
Development Fee; and the Option Fee, where the Option Fe2 is applicable. The Dismict, in its
reasonable discretion. may adopt new Tees or increass esiablished fees for the Distriet in general,
anc such new fees or increased esiablished fees will apply 1o this Revised Agreement. The
Disirict will publish z schedule of appiicable faes annuzlly and will provide such schedule w0
Participont with its annua! October 1 notice reguesting comunitment 1o make Partizipant’s annual
payments.

5.5 Paricipant acknowledges that this Revissd Agreement may not provide water
resources 10 mez: all of the water supply needs of the properiies dzpicted on Exhibit A, angd that
Participant may be obligated to enter into future water resources agreument(s) i¢ meet any
additional water supply demands over and above the ERU Powable and Irrigation Water
Connections Paricipan: mighi obtain undsr this Revised Agreemen.

3.6 Construction of Dual Diswibution Svstem. The Parties agres that with respect 10
development of proparty served by ERU Water Connection Permits purchased pursuant 1o this
Revised Agreement, construction shall include 2 “dual pipe™ water supply svstem. which shall
consist of (1) the Potable Water Svsiem, constituring piping for delivery of potable water for
indoor uses. including but not limited to, drinking water facilities, bathing facilities, and other
sanitary facilities. and outdoor vehicle washing and other non-irrigation oudoor uses, and (2) the
Lrigation Water System. constituting piping ior delivery of irrigation water for outdoor irrigation
systems. The Powble Water System and the Irrigation Water Svsiem shall be consiructed
pursuant to the District’s specifications. The District may, a1 any time, deliver potable water
through the Irrigation Water System in lizu of delivery of irrigation water.

3.7 In order 1o serve the participant lands depicted in Exhibit A, the Disirict shall
install, at its sole cost and expense, the main water delivery facilities for the Lrigation Water
Svstemn in accordance with the Master Utilities Plan of the District. as such plan may be revised
from time 1o time by the District. Provision of ERUs to participants is subject to construction of
the main water delivery facilities for the Irrigation Water System in accordance with the Master
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Utilities Plan of the Districi necessary 10 provide ERUs to the participants. While the District
will use reasonable efforis to install such main water delivery facilities for the brrigation Warer
Swvstem in accordance with its Masier Utilities Plan, it cannot guarantee that such main warer
delivery facilities for the Trrigation Waier System will be secured in accordance with a pasticular
schedule of projecied developmen:,

3.8 Participant or its successors and assigns shall install. according w the District's
then-current specifications. and ai their respective sole cost and expense. all piping and facilities
required for delivery of warer from the main water delivery facilities for the Irrigation Water
Svstem instaliec by the District 1o each iot or parcel 1o be served oy the water supply. As 1o
extensions of the Potable Water Svstem necessary 1o serve the participan: lands. Participant or its
succassors and assigns shall be required to exiend water mains and construc: related facilities az

=ir respective own cost. 2s set forth in the District’s Rules and Regulations. Upon completion
by Participant or its successors and assigns of construction of such dual water supp!y lines, the
District shall make appropriate inspection and notation of its records to reflect such constiuction.

5.9  Faciliny Dasian Criteria, The then-current facility design criteria set forth in the
District’s Design Specifications and Standards, together with any applicable provisions of the
District’s Rules and Regulations. shall apply wo all facilities constructed 1o supply potable and
irrigation water supplies 1o the participan: iands.

ARTICLE 4
WATER AND SANITATION SERVICES

4.1 Qengral The District shall provide waier and sewer service to the participant
lands depicied on Exhibit A in accordance wiih the then currems Disirict’s Rules and Regulations
and Design Standards and Specifications. All public water and saniiary services provided shall
require Participant or its successors and assigns to construct the extension of potable main water
linas and sewer lines and related facilitizs 10 serve their properties. 2ll 25 set forth in the District’s
Rules. The issuance of any ERU Warer or Sewer Connection Permits shall be subject 1o the
pavment of all fees and charges, as specified in this Revised Agreement, compliance with the
Districi’s Rules and Regulations, compliance with the District’s Design Specifications and
Standards, and the completion of nesded wastewater plant expansion 1o provide the requested
public sewer services.

4.2  Conngction Contingsncy. " The District’s obligation 1o issue Participant or its
successors and assigns ERU Water and Sewer Connection Permits is expressly contingent on
expansion of the District’s existing wasiewater reatment plant. cenain aead-end improvements,
and completion of a regional wastewater plan: so as to include capacity for the District. The
District shall use reasonable efforts to complete these wastewater projects or complete alternative
and additional projecis.

43  Wastewater Capacity Constraints. Upon written request by Participant or its
successors and assigns, the District shall provide a status report regarding the completion of the
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foregoing projects. 1f the issuance of ERU Waier and Sewer Connection Permits to Participant
or fis successors and assigns is constrained by 2 lack of available wastewater coliection and
treatment facilities. the Parties shall meet and in good faith try 10 negotiate an agreement under
which pre-payment of sewer connection fees may alieviate. in whole or in part, any constraints
on issuance of sswer permits. In the even: the wasiewater plamt expansions described herein are
not suceessfully completed within the time-frames described above. the ERU Water Credits shall
remain in full force and effect and may be used ar such time when the conditions are satisfied or
the District is otherwise able 1c provide service.

44  Connection Thresholds. The Distrizt will afford the opportunity 1o alj participants
to purchase ERU Water Connection Permits on an es-needed basis each vear. unless total
demand for new connections by all users in the District has excesdsd either of the followine
thrasholds: =

a) Uiilization of new ERU Water Connection Permits within the District has
exceeded an average of 1,800 par vear betwesn Janvart !, 2002 and the date on whick the
anticipaied regional wastewater treatiment plant becomes operational, or

b) Utilizatior of new ERU Warzr Connection Pemmits in the District in any'
one vear exceeded or will exceed 2.266.

4.5 Connection Allocazion. If roial demand for ERU Water Connection Permits has
excesded these threshoids. the District will allocate ERU Water Connection Permits o all
participants in annual increments. 1f the total demand for ERU Water Connection Permits has or
will exces¢ threshold 2), then the Diswic: will aliocate to each panicipam 3.98% of the
participant’s entire Plan B Project Participaiion Amoun:, not 1o excesd the portion of the
participant’s Plan B Project Participation Amoun: paid for up to that time. In the case of excess
o7 threshold b). the number will be 3.0% of the participant’s entire Plan B Project Participation
Amount, not 10 excesd the portion of the paricipan:’s Plan B Project Participation Amount paid
for up 1o that point in time. (See Connecrion 4liocations, Scheaule 2).

46  Procedure Tor Allocations Subjsct 1o Rules and Resoulations. Specific provisions
for implementing these allocations will be developed, if necessary. and inciuded in the District’s
Rules and Regulations.

47  Provisions of Service Subiect o Available Water and Wastewster Capacitv,
Additional water supplies and wastewater trealimemn capacity necessary to serve participant lands
will be pursued by the District. Provision of ERU Water Connection Permits to participants is
subject 10 construction of public water and wastewater facilities necessary to provide ERU Water
Connection Permits to the participants. While the District will use reasonable efforts, it cannot
ouarantee that such waier supplies or wastewater treatment capacity will be secured in
accordance with a particular schedule of projected development. The District allocates portions
of system development fees, wastewater resource fees and similar purpose fees to the acquisition
of water supplies, water facilities and wastewater treatment capacity and the District agrees and
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commits 1o continue its policy of using such fees for the acquisition of water supplies, water
facilities and wastewatzr facilities for overall improvements to the Distriet’s water and
wastewaier sysiem which will assist with the provision of service 1o the panticipants.

48 Reallocation of Annua} ERU Allogations. If in any given vear any Participant has
not purchased the ERLU Water Conneztion Permits allocated to it in accordance with a
Connection Allocation under paragraph 4.5 of this Revised Agreement. the District will offer the
prused ERU Waier Connection Permits zvailable under such Connection Allocation to other
Plan B Project Participants,

49  Ne Effect on GID Allocations. The ERU Water and Sewer Connsction Permit
aliocations se1 forih nerzsin shall not modify or limit Partizipant’s ability to receive ERU Watar
Connection Permits allocated by the Distrizi for those lands originally included within the
Northern Infrastructure General Improvement District (see paragraph 6 of the Agreement
batween the District and the GID dated April 27. 1998): neither Participant. nor any other land
owners within the GID, are considersd 10 be bensficiaries. third party or otherwise. of such
agreement. '

410  Acresment 10 Negotiate. The parties agree o negotiate in good faith as 10 water
and sewer connection permit allocation issues that arise.

ARTICLE 5
DELETED
5.1  DELETED.
52 DELETED.
5.3 DELETED.
ARTICLE 6
MISCELLANEOUS

6.1  Transfer of Participation Amounts. The District has entered into agreements with
other persons and entities for participation in the Plan B Project. Participant may transfer ali or
any portion of Participant’s right to paniicipate in the Plan B Project and receive ERU Water
Credits and 1o purchase corresponding ERU Water Connection Permits under this Revised
Agreement to other persons and entities with whom the District has entered into Revised Plan B
Project Participant Water Resources Agresments, upon consent of the District, which consem
shall not be unreasonably withheld. Such transfers to other participants or participants’ related
entities of options 10 participate in the Plan B Project and receive ERU Water Connection
Permits and ERU Water Credits shall not be subject to the additional conditions of this paragraph
6.1. Participant or its related entities may also acquire 2l or a portion of agreements from other
persons and entities for participation in the Plan B Project, upon consent of the District, which
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consent shall not be unreasonably withheld and upon such acquisition shall not be subject to the
additional conditions of this paragraph 6.1. Nor wiil 2 transfer of any of Participant’s Initial
Participation Amount be subject to the additional conditions described below.

Pariicipant may transfer any contractual imerest it holds under this Revised Acreemem 1o a
subsequent purchaser of Participant’s properiy depiciec on Exhibit A. or 2 corporate or business
entiny successor for use on that property subject to the conditions describad below:,

If and only if no other participani or pariicipant’s related entity is interesied in acquiring any
portion of Participant’s Plan B Projsct Parnicipation Amount, Participamt is also entitled 1o
transfer such interest to other persons and entities that own land within the District, upon consemt
of the District and on cerain conditions described bejow. However, Participant is emtitled o
ansfer any contractual interest it holds under this Revised Agreement 1o 2 subsequent purchaser

of Participant’s property depicted on Exhibit A notwithstanding another Plan B Project
paricipan:’s or its related entity”’s interest in acquiring the same interest.

The District will not recognize any transfer by Participant of all or 2 portion of Participant's
contractual interest under this Revised Agreament unless and until the District has reviewed and
corsenied to such wansfer. The Dismic: will pot raview any wansfer without receipt of pavment
for the then-currani transfer fze.

2} If the proposed transfer emails 2 right to obtain 50 ERU Water Connection
Permits or fawer, the Participant may only transfer such right 1o obtain ERU Water Connection
Permite for which it has already made the associated Instaliment Pavmenis and has therefore
bzen allocaiad in the District’s financzial records ERU Water Credits and is entitied 1o the
issuance of ERU Water Conneciion Permits upon compliance with the reguirements listed in
Paragrapi 3.2 of this Revised Agreement. The Districi may approve such transfer only upon
receipt of pavment for all FRICO Option Fees associated with the transferred rights. In liew of
payment for all FRICO Option Fees essociated with the transferred rights. the District may, in its
sole discrztion. accepi other reasonable financial assurances of future pavment for those FRICO
Option Fess.

b) If the Perticipamt proposes to transfer the right to purchasz more than
50 ERU Water Connection Permits. the District may approve such transfer only upon the
District’s reasonable determination that the proposed transferee is financially solvent such that
the wransfer 1o the transferze will not unreasonably jeopardize the District’s abiiity to continue to
obtain Plan B Project water for the remaining participants within the Paymeni Group to which
the transferred Participation Amount belongs. Additionally, the District may impose reasonable
terms and conditions on the transfer, including. but not limited to, reasonable financial
assurances of the transferee’s ability 10 make future payments under this Revised Agreement.

¢) The District’s approval of any transfer of a portion of Participant's
contractua)l interes: under this Revised Agreement shall not modify Participant’s obligation to
make annual Installment and Option Payments as-required in paragraph 2.6(c) hereof, except as
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describec below. Participan: shall continue to make annual Installment and Option Pavments as
comzinzd in Schedule 2. subject to any credis Participant may receive for pav ents made by
Participant or by Participant’s assigns under this Revised Agreement. The District shall provid.e
ERU Water Connection Permits 1o Parmicipant’s approved assigns in accordance with the
District’s obligation under this Revised A greement to provide ERU Water Connection Pemmits to
Participant. Participani’s 2pproved assigns shal! not. however. succeed 10 any of Panticipant’s
contractual interest under this Revised Agreement. nor shall Participant's 2ssigns become
participants of the Plan B Project. excepr as provided in subsscrions (c)(1) and (c)(2). below,
Participant’s assigns shall have no rights from or obligations directly to the District: Participant's
assigns shall have rights and obligations pursuant only 1o their agreements with Participant.

" Where Participant wransfers any portion of its contractual interest in
the Plan B Project 10 another participant or 2 participant’s related entiry. however, Participam
shall no Jonger be obligated 1¢ make annuval Installment and Option Payments associated with the
transferred interest. so iong as the particinant-assignes assumes such obligation in the transfer
document. Where the participant-assignee assumes such obligation, the District shall issue
Participant and the participant-assignee each a revised Schedule 2 reflecting the wransfer and
resulting new pavmeant oblizations.

(A)  The participani-assignee’s assumprion of the obligation 10
make annual Installment and Option Payments associated with the ransferred interest shall be in
accordance with Participant’s pavinen: obligation. including, but not limited w, the Pavment
Schedule described in paragraph Z.6(d} of this Revised Agrezamsnt.

{B)  The participant-assignee’s assumption of the obligation 10
make annua! Insialimeni and Option Pavmen:s associated with the wansferred interest shall
merge the wansferred interest into the participam-assignee’s obligation under its Revised Plan B
Project Paricipani Waier Resources Agrasment. except that the Payvment Scheduie described in
paragraph 2.6(d) of the Revised Plan B Project Participant Water Resources Agreement under
which the Distiict originally granted rights to the wransferred participation amount will remain
unchanged, and thersfore participant-assignse’s failure to make an annual Installment Payment or
Option Pavmen: associated with the transferred amount shall constitute a payment defaul: under
paragraph 2.8 of its Revised Plan B Project Paricipant Water Resources Agreement.

{2} Where Participani transfers its entire contractual interest under this
Revised Agreement. the transferee shall become a participant of the Plan B Project. Participant’s
transferee shall succeed 10 this Revised Agreement in its entirety. with no modifications, and
shall obtain rights directiy from and have obligations directly to the District, subject o the
Distriet’s ability to impese reasonable 1erms as described in subparagraph (b), above.

6.2  Executorv interest. Participant’s rights under this Revised Agreement are contract

rights and depend on and are contingent upon the complete and full performance by Participant
of all of its obligations hereunder. Notwithstanding anything herein 1o the contrary, the District
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mey re-allocate Partizipant’s rights hereunder if there is an event requiring a Reallocation of
Pariicipation Amounts as described hereunder,

_ 6.3 Commitment 1o _Re-negotiate with FRICO. The Parties here eby confirm their
1nient 10 anemp: 1o work or the potential renegotiation of the Districi's acquisition of this warer
supply from FRICO. The Diswrict will appoint 2 represemative 1o lead a commitee or
participants of the Pian B Project 1o draft a propesal 1o FRICO, Burlington, and Henrylyn 1o
amend some of the t2rms regarding the District’s acquisition of Plan B Project water resources.
The Districi shall establish such commitiee no later than May 15. 2007. The commines shall
prepare such proposal for presentation to FRICO, Burlington, and Henrylyn no later than August
1, 2007. The Parties affirm that this Revised Agresment is controlling absem any modifizations
in accordance with paragraph 6.9 of this Revised Agrsement.

6.4 Encumbrances. Where Pariicipant voluniarily pledges its contrac: interests in this
Revised Agresment as security for a loan, it shall notfy the District of such pledse and
encumbrance. The notice shall issue jointly from Pamc:pam and the lender holdmg the
encumbered interest and shall confirm that the lender, its successors and assigns, will further
promptly notifi- the District of any alleged defaul by Participant on its obligation to such lender.

!

a) Upon receipt of any such notice of dafault or evens of d=fault, the Diswizt
will discontinue issuance of ERU Water Connestion Permits to Partizipant or its successors,
assigns, and transferees (including lendsr and its designee) until it receives further notice from
such lender or a count of competent jurisdiction that Paricipant’s obligation is no longer in
default and any performance and monetary defauls of Participant or any successor under this
Revised Agreement hiave been satisiied in full.

b) Any voluniary or involuntary transier 1o 2 lender or any third party as e
result of a default under such Joan secured by an interest in this Revised Agreement shall be
subject to the consent of the District, which consem shall not be unrsasonably withheld.

‘ c) A lender’s notice 1o the Disirict of Participant’s alleged default or event of
default shall not modify Participant’s obligation to make annual payments under paragraph 2.6(d)
of this Revised Agreement or the District’s ability to conduct 2 Realiocation of Participant
Amounts under paragraph 1.15 of this Revised Agreement in the event of 2 Paymem Default as
described in paragraph 2.8 of this Revised Agreement.

6.5 Notices, Whenever any notice, demand, or request is I"“’]Llll'&d or prov;ded for
under this Revised Agreement, such notice, demand, or request shall be provided in writing 10
the following addresses or such other addresses as may be designated by a paity by notice.
Notice shall be desmed received when personally delivered, or three days afier having been
deposited in a U. 8. Posta] Service depository to be sent by regisiered or certified mail, remurn
receipt requested, with all required postage prepaid, or one business day after having been sent by
overnight courier. Notice may be concurrently semt via email, but will not be deemed received
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uniil personally delivered or three days afier having been deposited in a U.S. Postal Service
depositony:

To Participant: Dunes Investment Pariners, LLC
' Jim Marshall. Manager
7108 ~ M.S. Alton Way
Englewood. Colorado 80112

Email: timmarshallg@bexdeveionment.com

To the District: General Manager
South Adams County Warter and Sanitation Distriet
6365 East 701h Avenue
Commerce City, Colorado 80037-0597

Email: PlanBProjeci@sacwsd.org

Copy 10: Timothy J. Beaton, Esq.
Moses, Winemyer, Harrison and Woodruff, P.C.
P.0O. Box 1440

1002 Walnut, Suite 300
Bouider, Colorado 80306
Email: theaton@mwhw.com

Pagticipant shall prompily notify the Diswric: at the above-lisied addresses of any changes 1o the
address to which the District may send any notices pertaining to Participant’s inter=st under this
Revised Agreement.

6.6 Time is of the Essence. Time is of the essence with respsct 10 each and every
aspect of this Revised Agreement, and strict compliance with all time requirements is at the heart
of this Revised Agreamem and shall be stricily enforced.

6.7 Authoritv. The individuals executing this Revised Agreement on behalf of their
respective entities are authorized by the entitiss 10 execuie this Revised Agreesment on behalf of
their respective entities,

6.8 Default. The failure of a party to this Revised Agrzement after closing to perform
or observe of any of the covenanis, terms, or conditions of this Revised Agresment other than
Participant’s obligazion to annually notify the Diswrict of its commitment to timely make
requirement paymemts or Participant’s obligation 0 make Annual Instalimem or Option
Payments shall, after reasonable notice and the opportunity to cure, be an event of default. It is
expressly understood and agreed that the failure of Participant 1o make an Option Payment or
Annual Instalimem Payment described herein shali not be considered an event of default with
respect to this paragraph 6.8, provided, however, that following the failure 10 make an Option
Payment or Installment Payment required under paragraph 2.7 of this Revised Agreement,
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Participant will not retain any future rights 1o exercise the option 1o participate in the Plan B
Project pursuant 1o paragraph 2.8 of this Revised Agresment.

a) Any default resulting in 2z threat 10 public health, szfety, or welfare shall be
cured immediately by the defaulting party. As 1o any other default. a party who claims that
another party has failed to perform as required by this Revised Agreement shall provide written
notice to the other parn seming forth the specific failure complained of and shall provide thar
party 2 minimum of thimy (50) days within which to cure or within which 10 agree with the
complaining party or. 2 plan 1o cure the default. except that where an emergency circumstance
exists which requires injunctive or other immediate relief. 2 pary may commence a sui: prior 10
the running of the cure period. [f the defaulting parny does not cure within the time allowed. it
shall be dzemad 10 constituie an Event of Default.

b) Upon the occurrence of an Event of Default. the non-defauking party will
have the right 1o enforce its rights under this Revised Agreement and any applicable law by such
suit, action. or special proceedings as the party deems appropriate including. withou: limitation,
specific periormance of any covenant in this Revised Agreement. I the District is the non-
defau’ting party. it mav suspend the defaulting Participant’s right to obtain further ERU Water
Connection Permits uniil satisfactory cure of the Eveni of Defaull. Except as otherwise provided
for herzin, all rigis and remedies of the Parties may be exarcised with or withour notice, shal! be
cumulative. may be exercised separately. conzurrentiy. or repsatediy. and the exercise of any
such right or remedy shall not affect or impair the exercise of any other rights or remedy.

¢) The failure of 2 pargy to insist, on one or more occasions, upon the strict
observation of any of the terms of this Revised Agresment shall no: be construed as a waiver or
relinguishment in any furure occasion of any of the 1erms of this Revised Agreement.

6.9  Enrtre Aprzement: Mpdifications. The making, exscusion and delivery of this
Revised Agreement by the parties has been induced by no represeniations, statements, warranties
or agrzzments other than these expressed in this Revised Agreement. This Revised Agresment
embodiss the entre undarstanding of the parties as to the subject maner hereof and there are no
further or other agreements or understandings, written or oral, in effect berween the parties

clating to its subject matter unless expresshy referred to in this Revised Agreement.
Modification of this Revised Agreement by the paruies may be made only by a writing signed by
the pary or parties 10 be bound by the modification.

6.10 Recordine. This Revised Agreement shall be recorded at the office of the Adams
‘County Clerk and Recorder at or following the Closing.

6.11 Estoppel and Waiver. No term or condition of this Revised Agresment shall be
deemed 10 have been waived, nor shall there be an estoppel against the enforcement of any
provision of this Revised Agreement. except by a signed written instrument of the party charged
with such waiver or estoppel. No such written waiver shall be deemed a continuing waiver
unless specifically staied in its terms. Each such waiver shall operate only as to the specific term
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or condition waived and shall not constitute 2 waiver of such term or condition for the future or
- 25 10 any act other than that specifically waivea.

6.12  Assionmen _and Delegagion.  Participant kad the ability 1o assign the Original
Agreement prior to Closing subject to the District’s consent, v.iuch consent- could not be
unrzasonabiy withheld. though the District eould condition its consent upon reasonable terms 10
be assumed by any assignee.  Any assignes was required 10 assume in writing all obligations
imposed upon Participant pursuant 10 the Original Agreement. Participant may still assign all or
part of iis contractual right to allocation of ERU Potable Water Credits and its contractual right to
obtain ERU lrrigation Rights Credits 1o successors-in-intersst as to the properiies deplctcd on
Exhibit A, subject to the 1erms of this Revised Agreement. including Paragraph 6.1: the ERU
Water Credits allocated in the Distrizt’s financia! records in Participani’s favor also shall be
a2ssignable 1o other lands as exchanged under paragraph 3.3.

6.13 Survival. The rights and obligations of the parties hereunder shall remain fully
enforceable until such time as any and al! terms and conditions of this Revised Agreement are
completely fulfilied.

6. 14 Construction. The headings of sscrions and subsections in this Revisad
Agreememt are included solely for convenience of referance and shall not control the meaning or
imerpretation of any of the provisions of this Agreement.

6.15 Countemparts. This Revised Agreement meayv be executed in two or several
counterparts and all counterparts so executed shall constitine one agreement binding on all of the
pariies, norwithstanding tha: all the parties are not signatories to the original or the same

counterpart.

6.16 Severabilinv, The invalidiny or unenforceability of any of the provisions of this
Revised Agreement shall not affect any other provision of this Revised Agreement which shall
thereafier be construed in all respects as if such invalic o+ unenforceable provision were omitad.

6. 17 Controlling Law and Venue. This Revised Agreement shall be governad under
and controlied pursuant to the laws of the State of Colorado. and the venue for any disputes

hereunder shall be in the District Court. Adams County. Siate of Colorado.

6. 18 No Third Partv Benefit. This Revised Agreement is solely for the benefit of the
partiss to this Revised Agreement and the Parties do not intend for there to be any third party
beneficiary associated with this Revised Agreement. Nothing in this Revised Agrzemem
expressed or implied is intended or shall be construed to confer upon, or 1o give or grant to, any
person or entity other than the parties, any right, remedy or claim under or by reason of this
Revised Agreement or any covenant, condition or stipulation hereof, and all covenants,
stipulations. promises and agreements in the Agreement contained by and on behalf of the parties
shall be for the sole and exclusive benefit of the parties,
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6. 19 Effective Date of Acrsement. This Revised Agreement shall be effective on the
last date it is signed by the Parties.

PARTICIPANT,
DUNES INVESTMENT PARTNERS. LLC,
¢ Colorado’limited liabiiiny company

\ A
&@// Dat::Q/hL/u{} J/Q; 2007

S‘i‘ﬁf’r@ri};all. Manager
SOUTH ADAMS COUNTY WATER AND

S_AL'\TITATIC% DISTRICT. & Colorado Special District
by and firougth its WATER AND SEWER ENTERPRISE

STATE OF COLORADO )
) 85,

COUNTY OF

. . - . T T
The forsgoing instrument was acknowledged befors me this f 2 day of -.)‘/(‘/*;
2007 by Jim Marshall, Manager, Dunes Invesunent Pariners, LLC. 2 Colorade limiied lidbiliny

company.
WITNESS my hand and official szal.

l’ } .
My commission expires: ?/ 21 / o4 7 T

o

e '
\‘““c‘,\" : Notarv Public
SV %
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STATE OF COLORADO )
155.
COUNTY OF ADAMS

)

The foregoing instrument was acknowledged before me this &@?iay o{\%% 5;555%
2007, bv Mike Benallo as Prasident of South Adams Counzy Water and Sanitation Ilistrictya
Colorado speciai district, acting by and through its Waizr and Sewer Enterprise.

WITNESS my hand and officiai seal.

My commission expires: _\ ! =\ / AB

NN

Soury Public
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ASSIGNMENT AND BILL OF SALE
(Plan B Project ERU Water Credits and ERU Water Connections)

o
THIS ASSIGNMENT AND BILL OF SALE (“Assienment”) is made the | . day of
rea T - 2009, leﬂ'n 5 J:n estment Partners, a Colorado limited liability company, whose
. =21

address is MML §“ﬁsi%or"), in favag of P&S Investments, a Colorado
limited liabiliry company, whose address is N A"'T% (2f (“Assignee™).

RECITALS:

‘ A Assignor is a panty to that centaic Revised Plan B Project Participant Water Resources
Agreemen: dated July 26, 2007 (“Plan B Proiect Agreement™) between Assignor, and the South Adams
County Water and Sanitation District (“District”) wherein Assignor was given the opportunity to receive
certain ERU Water Credits and 1o ptrchase ERU Water Connections to be used in connection with certain
lands within the District as depicted on Exhibit A to the Plan B Project Agreement. Assignor’s lands
depicted on Exhibit A to the Plar B Project Agreement are hereinafter referred to as “the Propenv™.

B. The Plan B Project Agreement allocates to the Assignor the right 1o receive one hundred
thirty-six (136) ERU Water Credits and to purchase corresponding ERU Water Connections, which right
is availabie to Assignor under the terms of the Plan B Project Agreement (the “Plan B Project Rights™).

Based on payments Assignor has made 10 the District in accordance with the Plan B Project Agreement,
Assignor has received fortv-five and thirty-three hundredths (45.33) Optioned FRICO ERU Water Credits
recorded in the District’s financial records. In addition to the above-described rights, Assignor has
received sixty-three and forty-four hundredths (63.44) Option Fee Credits, which have been recorded in
the Distriet’s financial records.

C. Assignor desires to assign all its right, title, and interest in and to the credits recorded in
the District’s financial records to Assignee.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, Assignor and Assignee hereby agree as follows:

1. Capitalized Terms. All capitalized terms that are used herein but not defined herein
shall have the meaning ascribed to such terms in the Plan B Project Agreement, which is incorporated
herein by this reference.

2. Assionment. Assignor hereby grants, bargains, sells and conveys to Assignee all of its
right, title, and interest in and to the following (collectively, “Transferred Participation Amount™):

Forty-five and thirty-three hundredths (45.33) FRICO ERU Water Credits recorded in
Assignor’s favor in the District’s financial records and the right to purchase
corresponding ERU Water Connections, which right is available under the terms of the
Plan B Project Agreement. ‘

Sixty-three and forty-four hundredths (63.44) Option Fee Credits recorded in Assignor’s
favor in the District’s financial records pursuant to the terms of the Plan B Project
Agreement.

Assignee acknowledges and agrees that it shall be required to pay any normal and customary tap fees,
connection charges and any and all other fees or payments payable to the District with respect to the
purchase of ERU Water Connections in the same manner as is normally charged by the District relating to
such ERU Water Connections, including, but not limited to, the FRICO Option Fee. Assignee hereby
assumes and agrees to perform and observe all covenants, conditions, provisions and obligations



contained in the Plan B Project Agreement related to the Transferred Participation Amount, including, but
not limited to, payment of additional fees described in paragraph 3.2 of the Plan B Project Agreement.

3. Restrictions on Use of Transferred Participation Amount. Assignee holds the
Transferred Participation Amount for the benefit of and use by Assignor on the Propenty. Assignor agress
that Assignee may nonetheless assign all or any portion of the Transferred Participation Amount to other
individuals or entities in accordance with the terms regarding transfer set forth in the Pian B Project
Agreement withou! Assignor’s prior consent. The parties acknowijedge that assignments of all or any
portion of the Transferred Participation Amount for use on lands other than the Property shall require
execution and recording of a covenant against the Property for the benefit of the District and its
successors and assigns serving as notice that such transferred ERUs are no longer available for use on the

Property. :

4. Provisions Relating to Allocations by the District. Under the terms of the Plan B
Project Agreement and the Resolution of the Board of Directors of South Adams County Water and
Sanitation District Regarding Allocation of ERUs to FRICO Participants adopted August 28, 2001
(“FRICO Resolution™), under certain circumstances, the District will allocate ERU Water Connections
among Plan B Project participants (“Tap Allocations™). In particular, the District has the right to impose
Tap Allocations among Plan B Project paricipants if (i) wtilization of new ERU Water Connections
within the District has exceeded an average of 1,800 ERU Water Connections per year between January
1, 2002 and the date on which the anticipated regional wastewater treatment plant becomes operational, or
(i) utilization of new ERU Water Connections in the District in any one year has exceeded or will exceed
2.266 ERU Water Connections. The District’s issuance of ERU Water Connections, which are the
subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution; and (b) the terms and
conditions of the Plan B Project Agreement.

5. Reservation. This Assignment shall be limited to a transfer of the Plan B Project rights
described in Section 2 of this Assignment.

6. Consent of the District. The District’s consent to this Assignment, which will not be
granted withous receipt of payment for the District’s transfer fee, and entry of this' Assignment on the
District’s books is required before this Assignment is effective.

7. No Modifications. Nothing in this Assignment shall be deemed to modify any of the
terms and conditions of the Plan B Project Agreement or the FRICO Resolution.

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day and year first
above written.

I'VESTMENT PARTNERS, LLC:

y:
Jan:}e/s’ Mars?/ Member



SOUTH ADAMS COUNTY
WATER & SANITATION DISTRICT

Juns 29, 2009

James Marshall
7108-M South Alion Way
Englewood, Colorado 80112

Re:  Assignment and Bill of Sale (Plan B Project ERU Water Credits and
ERU Water Connections) between Dunes Investment Partners. LLC
and P&:S Investments. LLC dated Mav 1. 2009

Dear Jim:

South Adams County Water and Saniation Diswrict (S, Adams™) hereby consents to the
assignment and sale of Plan B Project credits from Dunss Investment Parmers, LLC (“Dunes™)
10 P&S Investments. LLC (“P&S™) (“Transferred Credits™). S. Adams notes that the Transfarred
Credits were recordad in favor of Dunes pursuant to the Revisad Plan B Project Paricipam
Water Resources Agrsement dated July 26, 2007 between Dunes and S. Adams (“Plan B
Agreemem”™). The Transferred Credits are as follows:-

“Forty-five and shirty-three hundredths (£5.33) FRICO ERU Water Credits
recorded in Assigno:r’s favor in the Diswict’s financial racords and the right 10
purchase corresponding ERU Water Conneciions, and

Sixty-three and forty-four hundredths (63.44) Option Fee Credits recorded in
Assignor’s favor in the District’s financial records.

Through the above-described assignment, Dunes and P&S acknowledge the possibility of
a reduciion of the amoumt of aps available each vear in the event that thresholds of demand are
exceeded within S. Adams as a whole. Dunes and P&S acknowledge that, by their acceprance of
this consent letter, they hereby agree 1o release S, Adams from, and waive any and al} claims,
losses or causes of action that may result from S. Adams’ consent to the Assignment and Bill of
Sale. Dunes and P&S further acknowledge that, by their acceptance of this consent lenter, they
also agree to defend, indemnify and hold S. Adams harmless from and against any and all
claims, losses or causes of action that may result from S. Adams’ consent to this Assignment and
Bill of Sale.

According to the terms of the Assignment, P&S holds the Transferred Credits for the
benefit of and use by Dunes on its property depicted on Exhibit A to the Plan B Agreement. S.

P o S .
6595 EAST 70™ AVENUE ¢ P.O. BOX 597 » COMMERCE CITY, CO BOD370397 » 303.2BB.2646 « WWW.SACWSD.ORG



Jim Marshall
June 235, 2009
Page 2

Adams’ consent to the Assignment is therefore consistent with the terms of the Resolution of
Board of Direciors of South Adams County Water and Sanitation District Regarding
Assignments and Transfers of Inierests in Water Connection Allocations and Water Resources
Participation Agrzements because the property with which any available ERU Water Credits are
to be wilized is: (1) annexed into Commerce City; (2) included within the District’'s boundaries;
(3) located within the DRCOG UGB; and (4) part of the property depicted in Exhibit A 10 the
Plan B Agreement.

Sincerely vours,

SOUTH ADAMS COUNTY WATER AND
SANITATION DISTRICT

ce:  Marjorie L. Sam, Esg.
Douglas D. Scott, Esg.



EXHIBIT 3 - ERU PURCHASE SCHEDULE

Year Minimum Option ERU's to be Exercise Notice Annual Purchase
purchased by Catellus annually Deadline Deadline
2016 50 October 31, 2016 December 15, 2016
2017 50 October 31, 2017 December 15, 2017
2018 50 October 31, 2018 December 15, 2018
2019 50 October 31, 2019 December 15, 2019
TOTAL 200




EXHIBIT 4

ASSIGNMENT AND BILL OF SALE
(FRICO ERU Water Credits, Option Credits and ERU Water Connections)

THIS ASSIGNMENT AND BILL OF SALE (“Assignment”) is made the  day of

, 2015, by City of Commerce City, a Colorado municipality, whose address is
7887 E. 60th Avenue, Commerce City, CO 80022 (“Assignor”) in favor of Catellus CC Note,
LLC, a Delaware limited liability company whose address is

RECITALS:

A. Assignor has purchased certain ERU Water Credits and Option Fee Credits
(collectively “FRICO ERU Credits”) pursuant to that certain Revised Plan B Project
Participant Water Resources Agreement effective December 12, 2007 (“Revised Water
Resources Agreement”) between the South Adams County Water and Sanitation District
(“District”) and Craig Ranch Golf Course, LLC and Las Vegas Gaming Investments, LLC
(collectively “Craig Ranch”). The FRICO ERU Credits provide the opportunity to purchase
ERU Water Connections to be used in connection with certain lands within the District as
described in Exhibit A to the Revised Water Resources Agreement, in accordance with the
terms of the Revised Water Resources Agreement.

B. On or about , 2015 Assignor and Assignee entered into a
Purchase and Sale Contract (‘“Purchase Agreement”), relating to the purchase of FRICO ERU
Credits.

C. Assignee is the owner of the property described in Exhibit A attached hereto
(“Property”). The Property is generally located within the lands described in Exhibit A to the
Revised Water Resource Agreement. At the time of acquiring the Property, Assignee
anticipated that it would acquire interests in FRICO ERU Water Credits available under
various Revised Plan B Project Participant Water Resources Agreements that the District has
entered into with several landowners within the District for the provision of water supplies to
the Property.

D. The Property has been annexed into the City of Commerce City, has been
included within the boundaries of the District by Order of the Adams County District Court,
and is within the Denver Regional Council of Governments’ urban growth boundaries.

E. Assignor desires to assign its right, title, interest, in and to ERU Water
Credits and corresponding Option Fee Credits available under the Revised Water
Resources Agreement, already received under that Agreement for use on the Property.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, Assignor and Assignee hereby agree as follows:

1. Capitalized Terms. All capitalized terms that are used herein but not defined

herein shall have the meaning ascribed to such terms in the Water Resource Agreement and
Revised Water Resources Agreement, which are incorporated herein by this reference.
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2. Assignment. Assignor hereby grants, bargains, sells and conveys to Assignee all
of its right, title and interest in and to the following (collectively, “Transferred Participation
Amount”):

ERU Water Credits recorded in Assignor’s favor in the District’s
financial records and the right to purchase, at Assignee’s sole cost and expense,
corresponding ERU Water Connections, which right is available under the terms
of the Revised Water Resources Agreement.

Option Fee Credits recorded in Assignor’s favor in the District’s
financial records pursuant to the terms of the Revised Water Resources
Agreement.

Assignor warrants that it has not made any prior conveyance of any of the Transferred
Participation Amount and further warrants that the Transferred Participation Amount is free and
clear of all liens and encumbrances, which warranties shall survive the assignment herein.

Assignee acknowledges and agrees that it shall be required to pay any normal and customary tap
fees, connection charges and any and all other fees or payments payable to the District with
respect to the purchase of ERU Water Connections in the same manner as is normally charged by
the District relating to such ERU Water Connections.

3. Provisions Relating to Allocations by the District. Under the terms of the
Revised Water Resources Agreement and the Resolution of the Board of Directors of South
Adams County Water and Sanitation District Regarding Allocation of ERUs to FRICO
Participants adopted August 28, 2001 (“ERICO Resolution”), under certain circumstances, the
District will allocate ERU Water Connections among Plan B Project participants (“Tap
Allocations”). In particular, the District has the right to impose Tap Allocations among Plan B
Project participants if (i) utilization of new ERU Water Connections within the District has
exceeded an average of 1,800 ERU Water Connections per year between January 1, 2002 and the
date on which the anticipated regional wastewater treatment plant becomes operational, or (ii)
utilization of new ERU Water Connections in the District in any one year has exceeded or will
exceed 2,266 ERU Water Connections. The District’s issuance of ERU Water Connections,
which are the subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution;
and (b) the terms and conditions of the Revised Water Resources Agreement.

4. Reservation. This Assignment shall be limited to a transfer of the FRICO ERU
Water Credits described in Section 2 of this Assignment.

5. Consent of the District. The District’s consent to this Assignment, which will
not be granted without receipt of payment for the District’s transfer fee, and entry of this
Assignment on the District’s books is required before this Assignment is effective.

6. No Modifications. Nothing in this Assignment shall be deemed to modify any of
the terms and conditions of the Revised Water Resources Agreement or the FRICO Resolution.

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day and
year first above written.

2
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ASSIGNOR:
CITY OF COMMERCE CITY

By:

Name:

Title:

ASSIGNEE:
CATELLUS CC NOTE LLC

By:

Name:

Title:

3

S:\Client\ COMMERCE\F-098 SDM-Dunes\Exhibit 4 Catellus Assignment.doc



EXHIBIT 5

ASSIGNMENT AND BILL OF SALE
(FRICO ERU Water Credits, Option Credits and ERU Water Connections)

THIS ASSIGNMENT AND BILL OF SALE (“Assignment”) is made the  day of

, 2015, by City of Commerce City, a Colorado municipality, whose address is
7887 E. 60th Avenue, Commerce City, CO 80022 (“Assignor”) in favor of Catellus CC Note,
LLC, a Delaware limited liability company whose address is

RECITALS:

A. Assignor has purchased certain ERU Water Credits and Option Fee Credits
(collectively “FRICO ERU Credits”) pursuant to that certain Revised Plan B Project
Participant Water Resources Agreement effective July 26, 2007 (“Revised Water Resources
Agreement”) between the South Adams County Water and Sanitation District (“District”)
and Dunes Investment Partners, LLC. The FRICO ERU Credits provide the opportunity to
purchase ERU Water Connections to be used in connection with certain lands within the
District as described in Exhibit A to the Revised Water Resources Agreement, in accordance
with the terms of the Revised Water Resources Agreement.

B. On or about , 2015 Assignor and Assignee entered into a
Purchase and Sale Contract (‘“Purchase Agreement”), relating to the purchase of FRICO ERU
Credits.

C. Assignee is the owner of the property described in Exhibit A attached hereto
(“Property”). The Property is generally located within the lands described in Exhibit A to the
Revised Water Resource Agreement. At the time of acquiring the Property, Assignee
anticipated that it would acquire interests in FRICO ERU Water Credits available under
various Revised Plan B Project Participant Water Resources Agreements that the District has
entered into with several landowners within the District for the provision of water supplies to
the Property.

D. The Property has been annexed into the City of Commerce City, has been
included within the boundaries of the District by Order of the Adams County District Court,
and is within the Denver Regional Council of Governments’ urban growth boundaries.

E. Assignor desires to assign its right, title, interest, in and to ERU Water
Credits and corresponding Option Fee Credits available under the Revised Water
Resources Agreement, already received under that Agreement for use on the Property.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, Assignor and Assignee hereby agree as follows:

1. Capitalized Terms. All capitalized terms that are used herein but not defined

herein shall have the meaning ascribed to such terms in the Water Resource Agreement and
Revised Water Resources Agreement, which are incorporated herein by this reference.
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2. Assignment. Assignor hereby grants, bargains, sells and conveys to Assignee all
of its right, title and interest in and to the following (collectively, “Transferred Participation
Amount”):

ERU Water Credits recorded in Assignor’s favor in the District’s
financial records and the right to purchase, at Assignee’s sole cost and expense,
corresponding ERU Water Connections, which right is available under the terms
of the Revised Water Resources Agreement.

Option Fee Credits recorded in Assignor’s favor in the District’s
financial records pursuant to the terms of the Revised Water Resources
Agreement.

Assignor warrants that it has not made any prior conveyance of any of the Transferred
Participation Amount and further warrants that the Transferred Participation Amount is free and
clear of all liens and encumbrances, which warranties shall survive the assignment herein.

Assignee acknowledges and agrees that it shall be required to pay any normal and customary tap
fees, connection charges and any and all other fees or payments payable to the District with
respect to the purchase of ERU Water Connections in the same manner as is normally charged by
the District relating to such ERU Water Connections.

3. Provisions Relating to Allocations by the District. Under the terms of the
Revised Water Resources Agreement and the Resolution of the Board of Directors of South
Adams County Water and Sanitation District Regarding Allocation of ERUs to FRICO
Participants adopted August 28, 2001 (“FRICO Resolution”), under certain circumstances, the
District will allocate ERU Water Connections among Plan B Project participants (“Tap
Allocations”). In particular, the District has the right to impose Tap Allocations among Plan B
Project participants if (i) utilization of new ERU Water Connections within the District has
exceeded an average of 1,800 ERU Water Connections per year between January 1, 2002 and the
date on which the anticipated regional wastewater treatment plant becomes operational, or (ii)
utilization of new ERU Water Connections in the District in any one year has exceeded or will
exceed 2,266 ERU Water Connections. The District’s issuance of ERU Water Connections,
which are the subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution;
and (b) the terms and conditions of the Revised Water Resources Agreement.

4. Reservation. This Assignment shall be limited to a transfer of the FRICO ERU
Water Credits described in Section 2 of this Assignment.

5. Consent of the District. The District’s consent to this Assignment, which will
not be granted without receipt of payment for the District’s transfer fee, and entry of this
Assignment on the District’s books is required before this Assignment is effective.

6. No Modifications. Nothing in this Assignment shall be deemed to modify any of
the terms and conditions of the Revised Water Resources Agreement or the FRICO Resolution.

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day and
year first above written.

2
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ASSIGNOR:
CITY OF COMMERCE CITY

By:

Name:

Title:

ASSIGNEE:
CATELLUS CC NOTE LLC

By:

Name:

Title:

3
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EXHIBIT C TO PURCHASE AND SALE AGREEMENT
(Turnberry Parcel O)

Reimbursement Fee Agreement & Building Permit Restriction
(Catellus CC Note, LLC)



REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION

THIS REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION
(“Agreement”) is made and entered into effective as of the date of execution by the City
(“Effective Date”) by and between the CITY OF COMMERCE CITY, a Colorado home rule
municipality (“City”), the COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL
IMPROVEMENT DISTRICT, a Colorado public improvement district (“NIGID”), and
CATELLUS CC NOTE, LLC, a Delaware limited liability company (“Owner”).

WHEREAS, the Owner owns certain real property located in the City of Commerce City,
County of Adams, State of Colorado, and more specifically described as Parcels H1, H2, K, L1,
L2, M1, M2, N, P1, P2, Q, R, Sand T on the Turnberry Overall Illustrative map attached hereto
as Exhibit A and described in Exhibit B (“Property”) that is currently planned to be subdivided
into 885 undeveloped lots generally as proposed in Exhibit C (individually, “Lot,” and
collectively, “Lots™);

WHEREAS, as successor and assign of BN Leasing Corporation under the Development
Agreement dated November 15, 1999 (“Development Agreement”), Owner is responsible for a
portion of the cost of certain public improvements on 104th Avenue constructed by the City
through the NIGID (*104th Ave. Improvements”);

WHEREAS, the Owner desires, and the City and the NIGID desire to permit the Owner, to
satisfy this obligation by permitting the City to collect payment on a per Lot basis as a condition
to the issuance of a building permit for any Lot.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained in
this Agreement, the parties agree as follows:

1. Reimbursement. The Owner acknowledges and agrees that the Owner is obligated to pay
the City the amount of $649,412.81 (“Reimbursement Amount”) to satisfy the Owner’s
obligation under the Development Agreement relating to the City’s design and construction of
the 104th Avenue Improvements.

a. Building Permit Fee. The Owner will pay, and the City and the NIGID will accept,
the Reimbursement Amount on a per Lot basis at the time of issuance of a building permit
for each Lot at the fixed rate of $844.49 per Lot (“Building Permit Fee™). Accordingly, the
parties anticipate that the Reimbursement Amount will be paid in full after issuance of a
building permit for 769 of Owner’s Lots. Regardless of the total number of Lots, once the
cumulative collected Building Permit Fees equal the Reimbursement Amount, no further
Building Permit Fees will be collected by the City at the time of any future building permit
issuance for any remaining Lot. The City will collect the Building Permit Fee and may
institute such policies as are reasonably necessary to collect the Building Permit Fee. This
paragraph shall not limit the obligation of any developer to pay, or the City to collect, a
building permit fee as provided by law.

b. Building Permit Restriction. Until such time as the Reimbursement Amount has been
paid in full, the City will not issue, and the Owner will not be entitled to receive, a building
permit for any Lot or otherwise in connection with the Property until the Building Permit Fee
has been paid to the City for that Lot.
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c. Lot Densities. The lot densities for each parcel shown on Exhibit A are estimates and
shall not be construed to limit the application the Building Permit Fee by parcel or to any Lot
if the number of Building Permit Fees collected meets or exceeds the density shown for any
particular parcel.

d. Modification of Lots. If any parcel identified on Exhibit A is platted to contain fewer
than the number of Lots estimated on Exhibit A, the parties shall amend this Agreement to
reflect such a change if the Reimbursement Amount has not been satisfied. Owner shall not
be entitled to any development approval for such a parcel until an appropriate amendment
has been agreed to and recorded.

e. Lien. This Agreement is a lien in favor of the City and the NIGID on the Property in
the amount of the Reimbursement Amount and each Lot in the amount of the Building
Permit Fee until that amount is paid to the City. The City will execute and provide, but shall
not be obligated to record, a partial release of the lien represented by this Agreement with
respect to any Lot upon payment of the respective Building Permit Fee. Upon payment in
full of the entire Reimbursement Amount, the City will execute and record one full release of
the lien represented by this Agreement for the entire Property.

2. Binding Effect; Covenant Running with the Land. This Agreement shall be binding on
the parties and their respective successors and assigns, without regard to the method or manner
of succession or assignment, and shall be deemed and constitute a covenant running with the
land until the Reimbursement Amount has been paid in full. The Building Permit Fee shall
apply to each Lot separately and individually until the Reimbursement Amount has been paid in
full.

3. Warranty. The Owner warrants to the City and the NIGID that it is: (a) the record owner
of the Property and each Lot and (b) authorized to execute this Agreement and encumber the
Property and each Lot as set forth in this Agreement. Each individual executing this Agreement
covenants and warrants that he or she is fully authorized to execute this Agreement on behalf of
the party he or she represents.

4. Recordation. Any party may cause this Agreement to be recorded in the real estate
records of the Clerk and Recorder for Adams County, Colorado. The failure to record this
Agreement shall not affect the validity of the Agreement or the Building Permit Fee.

5. Incorporation. Exhibits A, B, and C to this Agreement and the recitals to this Agreement
are incorporated by reference.

6. Notices. Written notices required under this Agreement and all other correspondence
between the parties shall be directed to the following and shall be deemed received when hand-
delivered or three (3) days after being sent by certified mail, return receipt requested:

To the City or the NIGID: To Owner:
James Hayes Catellus CC Note, LLC
Deputy City Manager Attn: C. William Hosler
City of Commerce City 66 Franklin Street, Suite 200
City of Commerce City, City of Commerce City Northern Infrastructure General Improvement District, Page 2 of 6
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7887 East 60th Avenue Oakland, CA 94607
Commerce City, CO 80022
Electronic copy to:

Jim Marshall
jimmarshall@bcxdevelopment.com

John Heronimus
JHeronimus@DuffordBrown.com
Nothing in this Agreement shall be construed to restrict the transmission of routine
communications between the parties.

7. Governing Law; Jurisdiction and Venue. This Agreement shall be governed by the laws
of the State of Colorado without regard to its conflicts of laws provisions. For all claims arising
out of or related to this Agreement, each party consents to the exclusive jurisdiction of and venue
in the state courts in the County of Adams, State of Colorado. Each party waives any exception
to jurisdiction because of residence, including any right of removal to federal court based on
diversity of citizenship.

8. No Waiver. The failure of the City to take timely action with respect to any breach of
any term, covenant or condition hereof shall not be deemed to be a waiver of such performance
by the Owner, or a waiver of any subsequent breach of the same or any other term, covenant or
condition herein contained.

9. No Third-Party Beneficiaries. It is expressly understood and agreed that enforcement of
the terms and conditions of this Agreement, and all rights of action relating to such enforcement,
shall be strictly reserved to the City, the NIGID, and the Owner, and nothing contained in this
Agreement shall give or allow any such claim to right of action by any other third person on such
Agreement. The parties expressly intend that no person other than the City, the NIGID, or the
Owner receiving services or benefits under this Agreement shall be deemed a beneficiary of this
Agreement.

10. Entire Agreement. This Agreement contains the entire agreement of the parties relating
to the subject matter hereof and, except as provided herein, may not be modified or amended
except by written agreement of the parties. Notwithstanding the foregoing, the parties
acknowledge and agree that Owner’s payment obligations in this Agreement are expressly
subject to the Owner’s right of off-set contained in that certain Public Improvement &
Reimbursement Agreement entered into between Owner and the City contemporaneously with
this Agreement.

11. Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all such counterparts taken together shall be deemed
to constitute one and the same instrument.

12. Severability. If this Agreement may be executed and performance of the obligations of
the parties may be accomplished within the intent of this Agreement, the terms of this Agreement
are severable, and should any term or provision of this Agreement be declared invalid or become
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inoperative for any reason, such invalidity or failure shall not affect the validity of any other term
or provision of this Agreement.

13. Rules of Construction. Neither party will be deemed to have drafted this Agreement.
This Agreement has been reviewed by all parties and shall be construed and interpreted
according to the ordinary meaning of the words used so as to fairly accomplish the purposes and
intentions of all parties. No term of this Agreement will be construed or resolved in favor of or
against the City, the NIGID, or the Owner on the basis of which party drafted the uncertain or
ambiguous language. Where appropriate, the singular includes the plural and neutral words and
words of any gender will include the neutral and other gender. Paragraph headings used in this
Agreement are for convenience of reference and shall in no way control or affect the meaning or
interpretation of any provision of this Agreement.

[The remainder of this page intentionally left blank. Signature page(s) follow(s).]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

CITY OF COMMERCE CITY,
a Colorado home rule municipality

By: ATTEST:
Name: Sean Ford, Laura Bauer, MMC, City Clerk
Title: Mayor

APPROVED AS TO FORM:
Robert Gehler, City Attorney

STATE OF COLORADO )
)
COUNTY OF ADAMS )
The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged

before me this day of , 2015, by Sean Ford, Mayor of City of
Commerce City.

Witness my hand and official seal.
My commission expires:

Notary Public

CITY OF COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL
IMPROVEMENT DISTRICT,
a Colorado public improvement district

By: ATTEST:
Name: Sean Ford, Laura Bauer, Secretary
Title: Chairperson
APPROVED AS TO FORM:
Robert Gehler, General Counsel

STATE OF COLORADO

)

)
COUNTY OF ADAMS )
The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged
before me this___ day of , 2015, by Sean Ford, Chairperson of City of
Commerce City Northern Infrastructure General Improvement District.

Witness my hand and official seal.
My commission expires:
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CATELLUS CC NOTE, LLC,
a Delaware limited liability company

By:
Name: Tom Marshall,
Title: Executive Vice President

STATE OF )
)
)

COUNTY OF

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged
before me this day of , 2015, by Tom Marshall, Executive Vice
President of Catellus CC Note, LLC.

Witness my hand and official seal.
My commission expires:

Notary Public

City of Commerce City, City of Commerce City Northern Infrastructure General Improvement District, Page 6 of 6
& Catellus CC Note, LLC
Reimbursement Fee Agreement & Building Permit Restriction



EXHIBIT ATO REIMBURSEMENT FEE AGREEMENT
& BUILDING PERMIT RESTRICTION
(Catellus CC Note, LLC)

Turnberry Overall Illustrative Map
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EXHIBIT B TO REIMBURSEMENT FEE AGREEMENT
& BUILDING PERMIT RESTRICTION
(Catellus CC Note, LLC)

Parcel Descriptions



EXHIBIT C TO REIMBURSEMENT FEE AGREEMENT
& BUILDING PERMIT RESTRICTION
(Catellus CC Note, LLC)

Proposed Parcel Lot Count



EXHIBIT D TO PURCHASE AND SALE AGREEMENT
(Turnberry Parcel O)

Public Improvement & Reimbursement Agreement



PUBLIC IMPROVEMENT & REIMBURSEMENT AGREEMENT

THIS PUBLIC IMPROVEMENT & REIMBURSEMENT AGREEMENT (*Agreement”) is
made and entered into effective as of the date of execution by the City (“Effective Date”) by
and between the CITY OF COMMERCE CITY, a Colorado home rule municipality (“City”),
and CATELLUS CC NOTE, LLC, a Delaware limited liability company (“Catellus™).

WHEREAS, Catellus and the City are parties to a Purchase and Sale Agreement (“Purchase
and Sale Agreement”), by which Catellus agreed to sell, and the City agreed to purchase,
certain property owned by Catellus (“Parcel O”) in consideration for the payment of a purchase
price and other promises;

WHEREAS, Catellus is the owner of other property within the City that is part of a
contiguous land development project (“Turnberry Development”);

WHEREAS, as part of the consideration for the Purchase and Sale Agreement, the City has
agreed to design and construct certain public improvements, including roadway improvements
and regional storm water drainage improvements, that would benefit Catellus and be reasonably
attributable to the special impacts that will be generated by the Turnberry Development; and

WHEREAS, as part of the consideration for the Purchase and Sale Agreement, Catellus has
agreed to design and construct certain public improvements consisting of a water line to serve
Parcel O.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained in
this Agreement, and in consideration of the mutual covenants and agreements in the Purchase
and Sale Agreement, the parties agree as follows:

l. WATER LINE IMPROVEMENTS

1.1. Design & Construction. Catellus, at its own expense, will design and construct, or
cause to be designed and constructed, a potable water line (“Service Line”) from the point of the
existing line to the southern right-of-way of 112th Avenue and Potomac St., as shown in Exhibit
A, sufficient to provide service to Parcel O, in accordance with the requirements and master plan
of South Adams County Water and Sanitation District (“SACWSD”). Catellus will control the
manner, scope, and timing of design and construction of the Service Line in its sole discretion.
Catellus will make commercially reasonable efforts to obtain a permit for the construction of the
Service Line from SACWSD by October 1, 2015, begin construction on the Service Line by
February 1, 2016, and obtain acceptance of the Service Lines by SACWSD by no later than April
1, 2016.

1. 112TH AVENUE IMPROVEMENTS

2.1. Design & Construction. The City, at its own expense, will design and construct,
or cause to be designed and constructed, public roadway infrastructure improvements, including
landscape improvements, relating to the construction of 112th Avenue from Highway 2 to the
eastern boundary of the Turnberry Development (including the construction of intersections at
Highway 2 and Potomac Street) (“112th Ave. Improvements”). The City shall control the
manner and timing of design and construction of the 112th Ave. Improvements in its sole
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discretion, provided the City will make commercially reasonable efforts to begin construction of
the 112" Ave. Improvements by December 31, 2016 and complete construction of the 112" Ave.
Improvements by June 1, 2017.

2.2. Traffic Impact Fees. Nothing in this Agreement shall excuse any person,
including Catellus or any property owner within the Turnberry Development, from the obligation
to pay traffic impact fees pursuant to the applicable provisions of the City’s Land Development
Code or any applicable development agreement.

1. REGIONAL STORM WATER IMPROVEMENTS

3.1. Design & Construction of Off-Site Improvements. The City will design and
construct, or cause to be designed and constructed, regional storm water infrastructure
improvements under Highway 2 at 104th Avenue and all other improvements designated as off-
site improvements (“Off-Site Improvements”) on Exhibit B. The City shall control the manner
and timing of design and construction of the Off-Site Improvements in its sole discretion,
provided the City will make commercially reasonable efforts to begin construction of the Off-
Site Improvements by December 31, 2016, and complete construction of the Off-Site
Improvements by June 1, 2017.

3.2. Design & Construction of On-Site Improvements. Catellus will design and
construct, or cause to be designed and constructed, all storm water infrastructure improvements
designated as on-site improvements (“On-Site Improvements”) on Exhibit B. Catellus shall
control the manner and timing of design and construction of the On-Site Improvements in its sole
discretion, provided Catellus shall design and construct all On-Site Improvements in accordance
with all applicable laws, regulations, and standards, including the Commerce City Revised
Municipal Code, the City’s Storm Drainage Design and Technical Manual, and the City’s
Engineering Construction Standards and Specifications. Nothing in this paragraph shall restrict
the application of any law or regulation or the application of any development approval process.

3.3. Drainage Impact Fees. Nothing in this Agreement shall excuse any person,
including Catellus or any property owner within the Turnberry Development, from the obligation
to pay drainage impact fees pursuant to the applicable provisions of the City’s Land
Development Code or any applicable development agreement.

IV. REMEDIES

4.1.  City Remedies. The City shall have the following specific remedies for Catellus’s
breach of the Catellus obligations set forth in Article I:

a. At any time Catellus does not meet any deadline identified in Article I, the City
may immediately take control of such construction and Catellus shall be
responsible for reimbursing the City for all reasonable costs and expenses actually
incurred by the City to complete design and construction of the Service Line in
accordance with the scope of work approved by Catellus no later than thirty (30)
days after the date of a written demand for payment from the City. Catellus will
grant the City any access and construction easements necessary for the City to
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4.2.

complete this work. This remedy shall be referred to as the “City Self-Help
Remedy”.

Catellus, the City, and the Commerce City Northern Infrastructure General
Improvement District (“NIGID”) are parties to a “Option Agreement for Purchase
of ERUs” executed contemporaneously with this Agreement (“ERU
Agreement”). In addition to the City’s Self-Help Remedy, if Catellus fails to
construct and obtain acceptance of the Service Line by SACWSD by April 1,
2016, or if the City exercises the City Self-Help Remedy, the right of Catellus to
purchase ERUs pursuant to the ERU Agreement shall be tolled until such time as
(1) Catellus obtains final acceptance of the Service Line by SACWSD, or (2) in
the event the City exercises the City’s Self-Help Remedy, until such time as
Catellus has fully reimbursed the City.

Catellus Remedies. Catellus shall have the following specific remedies for the

City’s breach of the City’s obligations set forth in Articles Il and IlI:

a.

In the event the City fails to complete construction of the 112" Ave.
Improvements and the Off-Site Improvements by June 1, 2017, Catellus can
immediately take control of completing design and construction of (i) that portion
of the 112™ Ave. Improvements from Highway 2 to Potomac Street, and/or (ii) the
Off-Site Improvements, and the City shall be responsible for reimbursing Catellus
for all reasonable costs and expenses actually incurred by Catellus to complete
such construction no later than thirty (30) days after the date of a written demand
for payment from Catellus. The City will grant Catellus any access and
construction easements necessary for Catellus to complete this work. This remedy
shall be referred to as the “Catellus Self-Help Remedy”.

In the event Catellus exercises the Catellus Self-Help Remedy, Catellus shall
perform any construction in accordance with applicable City design standards,
laws, regulations, and standards, obtain any necessary permits and plan approvals,
and shall not permit any lien to be recorded against any City property. Before
exercising the Catellus Self-Help Remedy, Catellus shall agree to provide the City
with a commercially reasonable warranty for the completed work and to dedicate
any completed improvements to the City.

Notwithstanding anything herein to the contrary, no exercise by Catellus of the
Catellus Self-Help Remedy shall relieve the City of its obligation to complete the
112" Ave. Improvements from Potomac Street to the eastern boundary of the
Turnberry Development.

In addition, if Catellus exercises the Catellus Self-Help Remedy, Catellus may, at
its option and in its sole discretion, off-set any reimbursement amount to be paid
to the City or the Commerce City Northern Infrastructure General Improvement
District pursuant to that certain “Reimbursement Fee Agreement & Building
Permit Restriction” executed contemporaneously with this Agreement.
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e. In addition to the Catellus Self-Help Remedy, in the event the City fails to
complete construction of the 112" Ave. Improvements by June 1, 2017, the
purchase price for any ERUs not yet acquired by Catellus pursuant to the ERU
Agreement shall be reduced to the amount of $7,500 per ERU.

V. MISCELLANEOUS PROVISIONS

5.1. Notices.  Written notices required under this Agreement and all other
correspondence between the parties shall be directed to the following and shall be deemed
received when hand-delivered or three (3) days after being sent by certified mail, return receipt
requested:

To Buyer or the NIGID: To Seller:

James Hayes Catellus CC Note, LLC
Deputy City Manager Attn: C. William Hosler
City of Commerce City 66 Franklin Street, Suite 200
7887 East 60th Avenue Oakland, CA 94607

Commerce City, CO 80022
Electronic copy to:

Jim Marshall
jimmarshall@bcxdevelopment.com

John Heronimus
JHeronimus@DuffordBrown.com

Nothing in this Agreement shall be construed to restrict the transmission of routine
communications between the parties.

5.2.  Incorporation. Exhibit A and Exhibit B are attached to and incorporated in this
Agreement by reference.

5.3.  Appropriation. All obligations of the City under this Agreement are subject to the
prior appropriation and deposit or encumbrance of funds expressly made through the City’s
legally required budgeting, authorization, and appropriation process. Catellus acknowledges that
the City does not through this Agreement irrevocably pledge present cash reserved for payments
in future years, and that this Agreement is not intended to create a multiple fiscal year direct or
indirect debt or obligation of the City.

5.4. Government Immunity. No term or condition of this Agreement shall be
construed or interpreted as a waiver, express or implied, of any immunities, rights, benefits,
protections, or other provisions of the Colorado Governmental Immunity Act, CRS § 24-10-101
et seq.

5.5. Binding Effect. This Agreement shall be binding on the parties and their
respective successors and assigns, without regard to the method or manner of succession or
assignment.
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5.6.  Warranty. Each individual executing this Agreement covenants and warrants that
he or she is fully authorized to execute this Agreement on behalf of the party he or she
represents.

5.7.  Governing Law; Jurisdiction and Venue; Recovery of Costs. This Agreement
shall be governed by the laws of the State of Colorado without regard to its conflicts of laws
provisions. For all claims arising out of or related to this Agreement, each party consents to the
exclusive jurisdiction of and venue in the state courts in the County of Adams, State of Colorado.
Each party waives any exception to jurisdiction because of residence, including any right of
removal to federal court based on diversity of citizenship. If legal action is brought to resolve
any dispute among the parties related to this Agreement, the prevailing party in such action shall
be entitled to recover court costs and reasonable attorney fees from the non-prevailing party.

5.8.  No Waiver. The waiver of any breach of a term, provision or requirement of this
Agreement, including the failure to insist on strict compliance or to enforce any right or remedy,
shall not be construed or deemed as a waiver of: any subsequent breach of such term, provision
or requirement or of any other term, provision or requirement; any right to insist on strict
compliance with any term, provision or requirement; or any right to enforce any right or remedy
with respect to that breach or any other prior, contemporaneous, or subsequent breach.

5.9. No Third-Party Beneficiaries. Enforcement of the terms and conditions of this
Agreement, and all rights of action relating to such enforcement, shall be strictly reserved to the
City and Catellus, and nothing contained in this Agreement shall give or allow any such claim to
right of action by any other third person on such Agreement. The parties expressly intend that no
person other than the City or Catellus receiving services or benefits under this Agreement shall
be deemed a beneficiary of this Agreement. Notwithstanding the foregoing, the NIGID may
invoke the conditions of this Agreement as a defense to any claim arising from the ERU
Agreement.

5.10. Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original and all such counterparts taken together shall be
deemed to constitute one and the same instrument.

5.11. Severability. If this Agreement may be executed and performance of the
obligations of the parties may be accomplished within the intent of this Agreement, the terms of
this Agreement are severable, and should any term or provision of this Agreement be declared
invalid or become inoperative for any reason, such invalidity or failure shall not affect the
validity of any other term or provision of this Agreement.

5.12. Rules of Construction. Neither party will be deemed to have drafted this
Agreement. This Agreement has been reviewed by all parties and shall be construed and
interpreted according to the ordinary meaning of the words used so as to fairly accomplish the
purposes and intentions of all parties. No term of this Agreement will be construed or resolved in
favor of or against the City or Catellus on the basis of which party drafted the uncertain or
ambiguous language. Where appropriate, the singular includes the plural and neutral words and
words of any gender will include the neutral and other gender. Paragraph headings used in this
Agreement are for convenience of reference and shall in no way control or affect the meaning or
interpretation of any provision of this Agreement.
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5.13. Entire Agreement; Modification. This Agreement contains the entire agreement
of the parties relating to the subject matter of this Agreement and, except as expressly provided,
may not be modified or amended except by validly executed written agreement of the parties.
All prior and contemporaneous agreements and understandings, whether oral or written, are
superseded by this Agreement and are without effect to vary or alter any terms or conditions of
this Agreement.

5.14.

Force Majeure.

“Force Majeure” means events or circumstances beyond the reasonable control of
a Party, including, without limitation: acts of God; unusually severe weather
conditions; strikes or other labor difficulties; war or acts of terrorism; riots;
change of law imposing regulatory burden or prohibition upon either Party;
withdrawal of required governmental authorizations or permits; accident; fire;
damage to or breakdown of necessary facilities or transportation delays or
accidents.

Neither Party shall be deemed to be in breach of this Agreement solely to the
extent that such Party’s delay or failure in the performance of its obligations
hereunder (other than the obligation to pay money) is due to an event of Force
Majeure.

The Party claiming an event of Force Majeure shall (i) give the other Party
reasonably prompt written notice describing the particulars of the occurrence; (ii)
suspend performance for no greater scope and no longer duration than is required
by the event of Force Majeure; (iii) use its reasonable commercial efforts to
remedy its inability to perform; and (iv) when able to resume performance of its
obligations under this Agreement, give the other Party written notice to that
effect.

[The remainder of this page intentionally left blank. Signature page(s) follow(s).]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

CITY OF COMMERCE CITY,
a Colorado home rule municipality

By: ATTEST:
Name: Brian McBroom, Laura Bauer, MMC, City Clerk
Title: City Manager

Date:

APPROVED AS TO FORM:
Robert Gehler, City Attorney

CATELLUS CC NOTE, LLC,
a Delaware limited liability company

By:
Name: Tom Marshall,
Title: Executive Vice President
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EXHIBIT ATO PUBLIC IMPROVEMENT & REIMBURSEMENT AGREEMENT

Service Line Description



Potable

& /2™ AvE

= /0¢/f’<,4,/£



amoreno
Typewritten Text
Potable


EXHIBIT B TO PUBLIC IMPROVEMENT & REIMBURSEMENT AGREEMENT

Regional Storm Water Infrastructure Improvements Maps
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EXHIBIT E TO PURCHASE AND SALE AGREEMENT
(Turnberry Parcel O)

Reimbursement Fee Agreement & Building Permit Restriction
(BCX Development, LLC)



REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION

THIS REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION
(“Agreement”) is made and entered into effective as of the date of execution by the City
(“Effective Date”) by and between the CITY OF COMMERCE CITY, a Colorado home rule
municipality (“City”), the COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL
IMPROVEMENT DISTRICT, a Colorado public improvement district (“NIGID”), and BCX
DEVELOPMENT LLC, a Colorado limited liability company (“Owner”).

WHEREAS, the Owner owns certain real property located in the City of Commerce City,
County of Adams, State of Colorado, and more specifically described as Parcels C and J on the
Turnberry Overall Illustrative map attached hereto as Exhibit A and described in Exhibit B
(“Property”) that is currently planned to be subdivided into 231 undeveloped lots generally as
proposed in Exhibit C (individually, “Lot,” and collectively, “Lots”);

WHEREAS, as successor and assign of BN Leasing Corporation under the Development
Agreement dated November 15, 1999 (“Development Agreement”), Owner is responsible for a
portion of the cost of certain public improvements on 104th Avenue constructed by the City
through the NIGID (“104th Ave. Improvements”);

WHEREAS, the Owner desires, and the City and the NIGID desire to permit the Owner, to
satisfy this obligation by permitting the City to collect payment on a per Lot basis as a condition
to the issuance of a building permit for any Lot.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained in
this Agreement, the parties agree as follows:

1. Reimbursement. The Owner acknowledges and agrees that the Owner is obligated to pay
the City the amount of $195,077.19 (“Reimbursement Amount”) to satisfy the Owner’s
obligation under the Development Agreement relating to the City’s design and construction of
the 104th Avenue Improvements.

a. Building Permit Fee. The Owner will pay, and the City and the NIGID will accept,
the Reimbursement Amount on a per Lot basis at the time of issuance of a building permit
for each Lot at the fixed rate of $844.49 per Lot (“Building Permit Fee”). Accordingly, the
parties anticipate that the Reimbursement Amount will be paid in full after issuance of a
building permit for 231 of Owner’s Lots. Regardless of the total number of Lots, once the
cumulative collected Building Permit Fees equal the Reimbursement Amount, no further
Building Permit Fees will be collected by the City at the time of any future building permit
issuance for any remaining Lot. The City will collect the Building Permit Fee and may
institute such policies as are reasonably necessary to collect the Building Permit Fee. This
paragraph shall not limit the obligation of any developer to pay, or the City to collect, a
building permit fee as provided by law.

b. Building Permit Restriction. Until such time as the Reimbursement Amount has been
paid in full, the City will not issue, and the Owner will not be entitled to receive, a building
permit for any Lot or otherwise in connection with the Property until the Building Permit Fee
has been paid to the City for that Lot.
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c. Lot Densities. The lot densities for each parcel shown on Exhibit A are estimates and
shall not be construed to limit the application the Building Permit Fee by parcel or to any Lot
if the number of Building Permit Fees collected meets or exceeds the density shown for any
particular parcel.

d. Modification of Lots. If any parcel identified on Exhibit A is platted to contain fewer
than the number of Lots estimated on Exhibit A, the parties shall amend this Agreement to
reflect such a change if the Reimbursement Amount has not been satisfied. Owner shall not
be entitled to any development approval for such a parcel until an appropriate amendment
has been agreed to and recorded.

e. Lien. This Agreement is a lien in favor of the City and the NIGID on the Property in
the amount of the Reimbursement Amount and each Lot in the amount of the Building
Permit Fee until that amount is paid to the City. The City will execute and provide, but shall
not be obligated to record, a partial release of the lien represented by this Agreement with
respect to any Lot upon payment of the respective Building Permit Fee. Upon payment in
full of the entire Reimbursement Amount, the City will execute and record one full release of
the lien represented by this Agreement for the entire Property.

2. Binding Effect; Covenant Running with the Land. This Agreement shall be binding on
the parties and their respective successors and assigns, without regard to the method or manner
of succession or assignment, and shall be deemed and constitute a covenant running with the
land until the Reimbursement Amount has been paid in full. The Building Permit Fee shall
apply to each Lot separately and individually until the Reimbursement Amount has been paid in
full.

3. Warranty. The Owner warrants to the City and the NIGID that it is: (a) the record owner
of the Property and each Lot and (b) authorized to execute this Agreement and encumber the
Property and each Lot as set forth in this Agreement. Each individual executing this Agreement
covenants and warrants that he or she is fully authorized to execute this Agreement on behalf of
the party he or she represents.

4. Recordation. Any party may cause this Agreement to be recorded in the real estate
records of the Clerk and Recorder for Adams County, Colorado. The failure to record this
Agreement shall not affect the validity of the Agreement or the Building Permit Fee.

5. Incorporation. Exhibits A, B, and C to this Agreement and the recitals to this Agreement
are incorporated by reference.

6. Notices. Written notices required under this Agreement and all other correspondence
between the parties shall be directed to the following and shall be deemed received when hand-
delivered or three (3) days after being sent by certified mail, return receipt requested:

To the City or the NIGID: To Owner:
James Hayes BCX Development LLC
Deputy City Manager Attn: Jim Marshall

City of Commerce City
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7887 East 60th Avenue
Commerce City, CO 80022

Electronic copy to:

C. William Hosler
bhosler@catellus.com

John Heronimus
JHeronimus@DuffordBrown.com
Nothing in this Agreement shall be construed to restrict the transmission of routine
communications between the parties.

7. Governing Law; Jurisdiction and Venue. This Agreement shall be governed by the laws
of the State of Colorado without regard to its conflicts of laws provisions. For all claims arising
out of or related to this Agreement, each party consents to the exclusive jurisdiction of and venue
in the state courts in the County of Adams, State of Colorado. Each party waives any exception
to jurisdiction because of residence, including any right of removal to federal court based on
diversity of citizenship.

8. No Waiver. The failure of the City to take timely action with respect to any breach of
any term, covenant or condition hereof shall not be deemed to be a waiver of such performance
by the Owner, or a waiver of any subsequent breach of the same or any other term, covenant or
condition herein contained.

9. No Third-Party Beneficiaries. It is expressly understood and agreed that enforcement of
the terms and conditions of this Agreement, and all rights of action relating to such enforcement,
shall be strictly reserved to the City, the NIGID, and the Owner, and nothing contained in this
Agreement shall give or allow any such claim to right of action by any other third person on such
Agreement. The parties expressly intend that no person other than the City, the NIGID, or the
Owner receiving services or benefits under this Agreement shall be deemed a beneficiary of this
Agreement.

10. Entire Agreement. This Agreement contains the entire agreement of the parties relating
to the subject matter hereof and, except as provided herein, may not be modified or amended
except by written agreement of the parties.

11. Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all such counterparts taken together shall be deemed
to constitute one and the same instrument.

12. Severability. If this Agreement may be executed and performance of the obligations of
the parties may be accomplished within the intent of this Agreement, the terms of this Agreement
are severable, and should any term or provision of this Agreement be declared invalid or become
inoperative for any reason, such invalidity or failure shall not affect the validity of any other term
or provision of this Agreement.
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13. Rules of Construction. Neither party will be deemed to have drafted this Agreement.
This Agreement has been reviewed by all parties and shall be construed and interpreted
according to the ordinary meaning of the words used so as to fairly accomplish the purposes and
intentions of all parties. No term of this Agreement will be construed or resolved in favor of or
against the City, the NIGID, or the Owner on the basis of which party drafted the uncertain or
ambiguous language. Where appropriate, the singular includes the plural and neutral words and
words of any gender will include the neutral and other gender. Paragraph headings used in this
Agreement are for convenience of reference and shall in no way control or affect the meaning or
interpretation of any provision of this Agreement.

[The remainder of this page intentionally left blank. Signature page(s) follow(s).]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

CITY OF COMMERCE CITY,
a Colorado home rule municipality

By: ATTEST:
Name:Sean Ford, Laura Bauer, MMC, City Clerk
Title: Mayor

APPROVED AS TO FORM:
Robert Gehler, City Attorney

STATE OF COLORADO

)

)
COUNTY OF ADAMS )
The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged
before me this __ day of , 2015, by Sean Ford, Mayor of City of
Commerce City.

Witness my hand and official seal.
My commission expires:

Notary Public

CITY OF COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL
IMPROVEMENT DISTRICT,
a Colorado public improvement district

By: ATTEST:
Name: Sean Ford, Laura Bauer, Secretary
Title: Chairperson
APPROVED AS TO FORM:
Robert Gehler, General Counsel

STATE OF COLORADO )
)
COUNTY OF ADAMS )
The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged

before me this day of , 2015, by Sean Ford, Chairperson of the
City of Commerce City Northern Infrastructure General Improvement District.

Witness my hand and official seal.
My commission expires:
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BCX DEVELOPMENT LLC
a Colorado limited liability company

By:
Name: Jim Marshall,
Title:
STATE OF )
)
COUNTY OF )

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged
before me this day of , 2015, by Jim Marshall,
of BCX Development LLC.

Witness my hand and official seal.
My commission expires:

Notary Public
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EXHIBIT A TO REIMBURSEMENT FEE AGREEMENT
& BUILDING PERMIT RESTRICTION
(BCX Development, LLC)

Turnberry Overall Illustrative Map
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EXHIBIT B TO REIMBURSEMENT FEE AGREEMENT
& BUILDING PERMIT RESTRICTION
(BCX Development, LLC)

Parcel Descriptions



EXHIBIT C TO REIMBURSEMENT FEE AGREEMENT
& BUILDING PERMIT RESTRICTION
(BCX Development, LLC)

Proposed Parcel Lot Count



	Parcel O - Ex B Option Agreement for Purchase of ERUs FINAL.pdf
	ARTICLE I.  DEFINITIONS
	1.1 Effective Date.  The date upon which this Agreement is fully executed.
	1.2 ERUs.  South Adams ERU Water Credits and Option Fee Credits, as defined in the FRICO Participant Water Resources Agreements, attached hereto as Exhibits 1 and 2, that have been purchased by the NIGID and assigned to Commerce City.  The term of said ERU�
	1.3 Option ERUs.  Those ERUs for which the NIGID is granting Catellus an option under this Agreement, as specified on the ERU Purchase Schedule attached hereto as Exhibit 3 and incorporated by reference herein (“ERU Purchase Schedule”).
	1.4 South Adams.  South Adams County Water and Sanitation District, a quasi-municipal corporation and political subdivision of the State of Colorado, acting in an enterprise capacity by and through its Water and Sewer Enterprise.

	ARTICLE II.  THE OPTION
	ARTICLE III.
	PURCHASE OF THE OPTION ERUs
	ARTICLE IV.  CONVEYANCE OF THE OPTION ERUs
	ARTICLE V.
	5.1 Early Termination of Option for Non-Payment of Purchase Price.  Time is of the essence hereof and if any payment or any other condition hereof is not made, tendered or performed as herein provided, there shall be the following remedies. If Catellus fai�
	5.2 Noncompliance by the NIGID and Commerce City.  If the NIGID or Commerce City are in default under the terms and conditions of this Agreement, Catellus shall provide the NIGID and Commerce City with written notice thereof and the NIGID or Commerce City �

	ARTICLE VI.  PROVISIONS OF GENERAL APPLICATION
	6.1 Further Instruments.  Each Party hereto shall from time to time execute and deliver such further instruments as the other Party or its counsel may reasonably request to effectuate the intent of this Agreement.
	6.2 Governing Law.  The Parties hereto hereby expressly agree that the terms and conditions hereof, and the subsequent performance hereunder, shall be construed and controlled by the laws of the State of Colorado.
	6.3 Headings.  Article and Article headings used in this Agreement are for convenience of reference only and shall not affect the construction of any provision of this Agreement.
	6.4 Possession.  Upon closing, Catellus shall be entitled to unrestricted possession of the Option ERU’s subject hereto.
	6.5 Compliance with Laws, Ordinances and Regulations.  In performing the obligations, covenants and conditions of this Agreement, the NIGID, Catellus and Commerce City shall comply with all applicable laws, ordinances and regulations; provided however that�
	6.6 Entire Agreement.  Alteration or Amendment.  The entire agreement of the Parties is herein written and the Parties are not bound by any agreements, understandings, conditions, or inducements otherwise than are expressly set forth and stipulated hereund�
	6.7 Counterparts.  This Agreement may be executed in two or several counterparts and all counterparts so executed shall constitute one agreement binding on all of the Parties, notwithstanding that all the Parties are not signatories to the original or the �
	6.8 Severability.  The invalidity or unenforceability of any of the provisions of the Agreement shall not affect any other provision of this Agreement which shall thereafter be construed in all respects as if such invalid or unenforceable provision were om�
	6.9 Assignment.  Catellus may assign this Agreement upon ten business days prior written notice to the NIGID and Commerce City provided that, as a condition to such assignment, (i) the assignee of Catellus assumes and agrees to pay and perform the obligati�
	6.10 Notices.  All notices provided for hereunder shall be deemed given and received when (a) personally delivered during business hours on a business day or (b) 48 hours after the same is deposited in the United States mail, postage prepaid, registered or�
	6.11 Attorneys' Fees.  If any legal action or other proceeding is brought for the enforcement of this Agreement, or because of an alleged dispute, breach, default, or misrepresentation in connection with any of the provisions of this Agreement, the success�
	6.12 Survival of Closing.  The terms and conditions of this Agreement shall survive the closing on the Option ERUs provided herein.
	6.13 Authority.  The individuals executing this Agreement on behalf of their respective entities are authorized by the entities to execute this Agreement on behalf of their respective entities.
	6.14 Governmental Immunity.  Nothing in this Agreement waives or is intended to waive any general protections that may be applicable to the NIGID or Commerce City under the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq., or any other law, 	
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