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PURCHASE AND SALE AGREEMENT 
(Turnberry Parcel O) 

This PURCHASE AND SALE AGREEMENT (the “Agreement”) is made and entered into by and 
between the CITY OF COMMERCE CITY, a Colorado home rule municipality whose address is 
7887 60th Avenue, Commerce City, CO (“City” or “Buyer”), the CITY OF COMMERCE CITY 
NORTHERN INFRASTRUCTURE GENERAL IMPROVEMENT DISTRICT, a public 
improvement district and body corporate duly organized pursuant to Part 6, Article 25, Title 31, C.R.S., 
and Ordinance 1212, Series 1997, of the City of Commerce City, whose address is 7887 East 60th 
Avenue, Commerce City, CO 80022 (“NIGID”), and CATELLUS CC NOTE, LLC, a Delaware 
limited liability company whose principal business address is 66 Franklin Street, Suite 200, Oakland, 
CA 94607 (“Seller”). 

RECITALS 

WHEREAS, Seller is the owner of certain real property consisting of approximately 25.43 acres in 
the City of Commerce City, County of Adams, State of Colorado, as more specifically defined as the 
“Property” below; and 

WHEREAS, Buyer desires to buy the Property from Seller, and Seller desires to sell the Property to 
Buyer, for the payment of a purchase price and the execution of certain agreements by Buyer, Seller, and 
the NIGID in accordance with the terms of this Agreement. 

AGREEMENT 

NOW THEREFORE, in consideration for the mutual covenants and agreements contained in this 
Agreement, the sufficiency of which is acknowledged, the parties agree as follows: 

ARTICLE I  

1.1. Definitions.  In addition to terms defined elsewhere in this Agreement, capitalized terms 
used in this Agreement shall have the meanings described: 

a. “Ancillary Agreements” means the agreements to be executed at Closing as defined in 
Section 3.2. 

b. “Appurtenances” means Seller’s right, title and interest in any rights of way, easements, 
improvements, fixtures, structures, development rights, and other property rights of any kind located 
on or otherwise appurtenant to the Property. 

c. “Closing” means the closing of the purchase and sale of the Property and the execution of the 
Ancillary Agreements as described in Article III. 

d. “Closing Date” means the date the Closing will take place. 

e. “Mineral Rights” means minerals, mineral rights, oil, gas, and all other components of the 
mineral estate of the Property, whether like or unlike the foregoing, except as may have been 
reserved in a recorded document by Seller’s predecessors in title to the Property. 

f. “Option Agreement” means the Option Agreement between Buyer and Seller dated 
February 25, 2015. 
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g. “Party” means Buyer, the NIGID, or Seller as required by the context in which it is used, 
and “Parties” means Buyer, the NIGID, and Seller, collectively. 

h. “Permitted Exceptions” means those exceptions to title contained in the Title Commitment. 

i. “Person” means any individual or legal entity, including any corporation, limited liability 
company, association, unincorporated organization, trust, or otherwise, including any government 
entity or agency or subdivision thereof, and any heir, executor, administrator, legal representative, 
successor, or assign of any such Person. 

j. “Property” means the real property commonly referred to as Turnberry Parcel O and more 
specifically described as Lot 1, Block 13, Turnberry Filing No.1, as recorded in the real property 
records of Adams County at Reception No. 20050630000693950 on June 30, 2005. 

k. “Seller’s Knowledge” means the actual knowledge of Tom Marshall. 

l.  “Title Commitment” means the title commitment issued by Title Company and approved 
by the Parties. 

m. “Title Company” means Fidelity National Title Company. 

n. “Title Policy” means the policy of title insurance on the Property issued pursuant to the Title 
Commitment in the amount of the Total Purchase Price and subject only to the Permitted Exceptions. 

o. “Purchase Price” means the price to be paid by Buyer to Seller as provided in Section 2.2. 

p. “Water Rights” means water and water rights, ditch and ditch rights, water taps, water 
agreements, wells, underground water (whether tributary, non-tributary, or not non-tributary), and all 
other rights in and to the use of water of any kind or nature, which are located on, under, or 
historically used in connection with or otherwise appurtenant to the Property. 

1.2. Effective Date. This Agreement shall be effective on the date of execution by the last 
Party to sign this Agreement (the “Effective Date”). 

1.3. Incorporation.  The following exhibits are attached to and incorporated in this 
Agreement by reference: 

a. Exhibit A Special Warranty Deed  

b. Exhibit B Option Agreement for Purchase of ERUs  

c. Exhibit C Reimbursement Fee Agreement & Building Permit Restriction 

d. Exhibit D Public Improvement & Reimbursement Agreement  

e. Exhibit E Reimbursement Fee Agreement & Building Permit Restriction (BCX 
Development LLC)  

1.4. Rules of Construction.  Neither party will be deemed to have drafted this Agreement. 
This Agreement has been reviewed by all parties and shall be construed and interpreted according to the 
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ordinary meaning of the words used so as to fairly accomplish the purposes and intentions of all parties. 
No term of this Agreement will be construed or resolved in favor of or against the City or Owner on the 
basis of which party drafted the uncertain or ambiguous language. Where appropriate, the singular 
includes the plural and neutral words and words of any gender will include the neutral and other gender.  
Paragraph headings used in this Agreement are for convenience of reference and shall in no way control 
or affect the meaning or interpretation of any provision of this Agreement. 

ARTICLE II  

2.1. Agreement to Purchase and Sell.  In consideration for the payment of the Purchase 
Price and the execution of Ancillary Agreements by the City at Closing, the NIGID, and Seller, Buyer 
agrees to Purchase from Seller, and Seller agrees to sell to Buyer, the Property and all of Seller’s right, 
title, and interest in and to all Appurtenances, Mineral Rights and Water Rights on the terms and 
conditions stated in this Agreement. 

2.2.  Purchase Price.  The Purchase Price for the Property shall be One-Million Three-
Hundred Thousand Dollars and Zero Cents ($1,300,000.00). 

ARTICLE III  

3.1. Closing. The Closing Date shall be a date as the Parties mutually agree, but not later than 
thirty (30) days from the Effective Date. Closing shall take place at such place or places as the Parties 
mutually agree. 

3.2. Closing Acts.  The following shall occur at Closing, each being a condition precedent to 
the others and all being considered as occurring simultaneously: 

a. Seller will execute, have acknowledged, and deliver to Buyer the “Special Warranty Deed” 
conveying title to the Property substantially in the form attached as Exhibit A. 

b. Buyer shall pay the Purchase Price to Seller, less the amount of any payments made by Buyer 
to Seller pursuant to the Option Agreement. 

c. Buyer and Seller will execute the “Option Agreement for Purchase of ERUs” substantially in 
the form attached as Exhibit B. 

d. Buyer, the NIGID, and Seller will execute the “Reimbursement Fee Agreement & Building 
Permit Restriction” substantially in the form attached as Exhibit C. 

e. Buyer and Seller will execute the “Public Improvement & Reimbursement Agreement” 
substantially in the form attached as Exhibit D. 

f. Buyer, the NIGID, and BCX Development, LLC will execute the Reimbursement Fee 
Agreement & Building Permit Restriction substantially in the form attached as Exhibit E. 

3.3. Additional Documents.  The Parties shall execute and deliver at or after Closing such 
other documents as either Party may reasonably request to fully effectuate the transfer of the Property to 
Buyer and carry out the intent and purposes of the Parties as set forth in this Agreement, including 
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execution of such affidavits as may be reasonably required by the Title Company to issue the Title 
Policy to Buyer. 

3.4. Closing Costs.  At Closing, the following costs and expenses shall be paid or prorated as 
follows: 

a. On or promptly after Closing, Seller will file the proper returns and pay to the appropriate 
governmental authorities all sales, use, transfer, or other similar taxes, if any, due on or as a result of 
the transfer of the Property. 

b. Buyer will pay all closing fees of the Title Company, the cost of the Title Policy and the cost 
of any endorsements thereto. 

c. Real estate property taxes and assessments on the Property for the year of Closing, if any, 
shall be apportioned between Seller and Buyer as of the date of Closing, with the amount of taxes to 
be based upon the most recent available levy applied to the most recent available assessment, which 
apportionment shall be deemed final. 

d. All water, gas, electrical, and other public utility charges relating to the Property, shall be 
apportioned between Seller and Buyer as of the date of Closing, based on the most recent applicable 
statements and meter readings, which apportionment shall be deemed final. 

e. Each Party shall pay its own legal, consulting, and accounting fees. 

3.5. Possession.  Buyer shall be entitled to possession of the Property immediately after 
Closing. 

ARTICLE IV  

4.1. Seller’s Representations and Warranties.  Seller represents and warrants to Buyer that, 
as of the date of this Agreement and as of the Closing Date: 

a. Seller is a limited liability company duly organized, validly existing, and in good standing 
under the laws of the State of Delaware, and has full right, power, and authority to sell the Property 
to Buyer as provided in this Agreement, to execute the Ancillary Agreements as provided in this 
Agreement, and to perform its obligations under this Agreement; 

b. Seller has good and marketable fee simple title to the Property and any Appurtenances, free 
and clear of all liens, property taxes, encumbrances, and restrictions, except for those appearing of 
record, Permitted Exceptions and taxes not yet due and payable; 

c. Except as disclosed in writing by Seller to Buyer prior to Closing, Seller is not in default, and 
to Seller’s knowledge, is not alleged to be in default, and has fulfilled all contractual obligations of 
Seller that are contractually obligated to be fulfilled prior to the Closing with respect to the Property; 

d. The execution, delivery, and performance of this Agreement by Buyer will not and does not 
require the consent or approval of any other person or entity and will not and does not constitute a 
default or result in a breach of any indenture, loan, credit agreement, mortgage, deed of trust, or 
other agreement; 
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e. Except as disclosed in writing by Seller to Buyer prior to Closing, to the best of Seller’s 
knowledge there is no pending or threatened litigation, demand, claim, action, cause of action, 
complaint, or legal proceeding against Seller in any way directly affecting or concerning the 
Property or any portion of it; 

f. Other than Buyer, no Person has, or to Seller’s knowledge claims to have, any existing right 
to purchase or occupy any portion of the Property except as disclosed in the Permitted Exceptions; 

g. Except for the Permitted Exceptions, to the best of Seller’s knowledge there are no third 
parties who may have the right to claim or assert any easement, right-of-way, or claim of possession 
not shown by record, whether by grant, prescription, adverse possession, or otherwise, as to any part 
of the Property, and, other than the Permitted Exceptions, Seller has not placed or caused to be 
placed any lien against the Property since the date of the Option Agreement; 

h. There are no attachments, executions, assignments for the benefit of creditors, receiverships, 
conservatorships, or voluntary or involuntary proceedings in bankruptcy or pursuant to any debtor 
relief laws filed by Seller, or, to the best of Seller’s knowledge, pending, contemplated, or threatened 
against Seller; and 

4.2. Buyer’s Representations and Warranties.  Buyer represents and warrants to Seller that, 
as of the date of this Agreement and as of the date of Closing, Buyer is a home rule city duly 
incorporated under the Colorado Constitution and has full right, power, and authority to purchase the 
Property as provided in this Agreement, to execute the Ancillary Agreements to which it is a party as 
provided in this Agreement, and to perform its obligations under this Agreement. 

4.3. NIGID’s Representations and Warranties.  The NIGID represents and warrants to 
Seller that, as of the date of this Agreement and as of the date of Closing, the NIGID is a public 
improvement district duly organized under the laws of the State of Colorado and has full right, power, 
and authority to execute the Ancillary Agreements to which it is a party as provided in this Agreement 
and to perform its obligations under this Agreement. 

4.4. Limitations. No Party shall have any liability to another Party for the falsity of any 
representation or the breach of any warranty to the extent that the Party not making the representation or 
warranty, or any of its employees, agents, or contractors, had knowledge of the falsity of such 
representation or of the breach of such warranty when made. 

ARTICLE V  

5.1. Default.  A Party will be in default if that Party fails to comply with or satisfy any 
covenant or agreement of that Party contained in this Agreement, or a breach by that Party of any 
representation or warranty of that Party contained in this Agreement, if that Party does not cure such 
default within ten (10) days of receipt of written notice of such default or, if such default cannot 
reasonably be cured in ten (10) days with the exercise of reasonable diligence, such longer period as 
may be reasonably necessary to cure such default with the exercise of reasonable diligence not to exceed 
thirty (30) days.  

5.2. Seller Remedies. If Buyer or the NIGID is in default, Seller may elect to treat this 
Agreement as canceled and Seller may recover such damages as may be proper, or Seller may elect to 
treat this Agreement as being in full force and effect and Seller shall have the right to specific 
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performance of the transfer of the Property in exchange for the Purchase Price, and specific performance 
of the transactions referenced in the Ancillary Agreements for the consideration referenced therein.  

5.3. Buyer & NIGID Remedies.  If Seller is in default, Buyer or the NIGID may elect to 
treat this Agreement as canceled and Buyer and the NIGID may recover such damages as may be proper 
and, if so treated by Buyer, any payments made by Buyer to Seller pursuant to the Option Agreement 
shall be returned to Buyer; or Buyer may elect to treat the Agreement as being in full force and effect 
and Buyer shall have the right to specific performance of the transfer of the Property in exchange for the 
Purchase Price, and specific performance of the transactions referenced in the Ancillary Agreements for 
the consideration referenced therein. 

5.4. Limitation of Remedies.  The execution of the Ancillary Agreements is a critical 
component of the purchase and sale of the Property pursuant to this Agreement. However, the breach or 
non-performance of any Ancillary Agreement by any party will not affect the validity of the transfer of 
the Property to Buyer.  The performance of each Ancillary Agreement shall be governed according to its 
own terms. 

5.5. Contingencies.  Performance by Buyer and the NIGID under this Agreement is expressly 
contingent on Buyer’s inspection of the Property, review of all agreements and information affecting the 
Property, and review and approval of the Title Commitment and any title documents (“Buyer’s Due 
Diligence”). Accordingly, Buyer shall have until ten (10) days following the Effective Date (the “Due 
Diligence Period”) to complete Buyer’s Due Diligence.  If Buyer has any objections to any of Buyer’s 
Due Diligence, Buyer shall deliver written notice of such objections (“Objection Notice”) to Seller 
during the Due Diligence Period.  Seller shall have thirty (30) days after receipt of the Objection Notice 
to cure the objections made by Buyer, and the Closing Date shall be automatically extended as necessary 
to accommodate such cure period.  If Seller fails to cure any matter in the Objection Notice to Buyer’s 
reasonable satisfaction, Buyer may (1) terminate this Agreement by delivery of written notice of 
termination to Seller, or (2) waive any uncured objections and proceed to Closing.  If this Agreement is 
terminated due to the failure of any contingency, the Parties shall have no further rights or obligations 
under this Agreement. 

ARTICLE VI  

6.1. Holidays.  If the deadline for any act, event, or notice required under this Agreement falls 
on a Saturday, Sunday, or legal holiday, the deadline for such act, event, or notice shall be extended to 
the next business day.  

6.2. Notices.  Written notices required under this Agreement and all other correspondence 
between the Parties shall be directed to the following and shall be deemed received when hand-delivered 
or three (3) days after being sent by certified mail, return receipt requested: 

To Buyer or the NIGID: 

James Hayes 
Deputy City Manager 
City of Commerce City 
7887 East 60th Avenue 
Commerce City, CO 80022 

To Seller: 

Catellus CC Note, LLC 
Attn: C. William Hosler 
66 Franklin Street, Suite 200 
Oakland, CA 94607  
 
Electronic copy to: 
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Jim Marshall 
jimmarshall@bcxdevelopment.com 
 
and to: 
John Heronimus 
jheronimus@DuffordBrown.com 

Nothing in this Agreement shall be construed to restrict the transmission of routine communications 
between the Parties.    

6.3. Brokerage Commissions.  The Parties acknowledge that there are no brokerage 
commissions to be paid by any Party in regards to the sale of the Property. 

6.4. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit 
of the Parties and their respective heirs, representatives, successors, and assigns. 

6.5. Assignment.  No Party may assign its rights or obligations under this Agreement without 
the prior written consent of the other Parties, which consent will not be unreasonably withheld.   

6.6. No Third-Party Beneficiaries.  Enforcement of the terms and conditions of this 
Agreement and all rights of action relating to such enforcement shall be strictly reserved to the Parties 
and then only to the extent of their interests in this Agreement.  The Parties expressly intend that any 
Person other than Buyer, the NIGID, and Seller shall be deemed to be only an incidental beneficiary 
under this Agreement. 

6.7. No Waiver.  The waiver of any breach of a term, provision or requirement of this 
Agreement, including the failure to insist on strict compliance or to enforce any right or remedy, shall 
not be construed or deemed as a waiver of: any subsequent breach of such term, provision or 
requirement or of any other term, provision or requirement; any right to insist on strict compliance with 
any term, provision or requirement; or any right to enforce any right or remedy with respect to that 
breach or any other prior, contemporaneous, or subsequent breach. 

6.8. Governing Law; Jurisdiction and Venue; Recovery of Costs.  This Agreement shall 
be governed by the laws of the State of Colorado without regard to its conflicts of laws provisions. For 
all claims arising out of or related to this Agreement, each Party consents to the exclusive jurisdiction of 
and venue in the state courts in the County of Adams, State of Colorado. Each Party waives any 
exception to jurisdiction because of residence, including any right of removal to federal court based on 
diversity of citizenship.  If legal action is brought to resolve any dispute among the Parties related to this 
Agreement, the prevailing Party in such action shall be entitled to recover court costs and reasonable 
attorney fees from the non-prevailing Party. 

6.9. Governmental Immunity.  No term or condition of this Agreement shall be construed or 
interpreted as a waiver, express or implied, of any of the immunities, rights, benefits, protections or 
other provisions of the Colorado Governmental Immunity Act, C.R.S. §§ 24-10-101, et seq. 

6.10. Authority.  The signatories to this Agreement represent and warrant that they are legally 
authorized to execute this Agreement on behalf of the Parties and to bind the Parties to its terms. 
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6.11. Severability.  Any holding by a court of competent jurisdiction that any provision of this 
Agreement is invalid or unenforceable shall not invalidate or render unenforceable any other provision 
of this Agreement. 

6.12. Counterparts.  This Agreement may be executed in any number of counterparts, each of 
which shall be deemed to be an original and all such counterparts taken together shall be deemed to 
constitute one and the same instrument. 

6.13. Entire Agreement; Modification.  This Agreement contains the entire agreement of the 
parties relating to the subject matter of this Agreement and, except as expressly provided, may not be 
modified or amended except by validly executed written agreement of the parties.  All prior and 
contemporaneous agreements and understandings, whether oral or written, are superseded by this 
Agreement and are without effect to vary or alter any terms or conditions of this Agreement.  

6.14. Survival. The representations, warranties, and covenants set forth in this Agreement shall 
not merge into any document associated with this Agreement and shall survive Closing and the delivery 
of all closing documents and shall be enforceable at law and equity. 

(Signatures contained on following pages.) 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date. 

CITY OF COMMERCE CITY, 

a Colorado home rule municipality 

 

By:_______________________________ ATTEST: ____________________________ 
 Laura J. Bauer, MMC, City Clerk 
Name: Sean Ford,  

Title: Mayor           APPROVED AS TO FORM: ____________________________ 
   Robert Gehler, City Attorney 

Date:______________________________ 

CITY OF COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL 
IMPROVEMENT DISTRICT, 

a Colorado public improvement district 

 

By:_______________________________ ATTEST: ____________________________ 
 Laura J. Bauer, Secretary 
Name: Sean Ford,  

Title: Chairperson          APPROVED AS TO FORM: ____________________________ 
                                                           Robert Gehler, General Counsel 

Date:_____________________________ 

CATELLUS CC NOTE, LLC,  

a Delaware limited liability company 

      

 By:_______________________________ 

 Name: Tom Marshall,  

 Title:   Executive Vice President 

 Date:____________________________ 



EXHIBIT A TO PURCHASE AND SALE AGREEMENT 
(Turnberry Parcel O) 

 
Special Warranty Deed



 

 

SPECIAL WARRANTY DEED 

THIS SPECIAL WARRANTY DEED is dated    , 2015, and is made between 
CATELLUS CC NOTE, LLC (the “Grantor”), a Delaware limited liability company whose legal address is  66 
Franklin Street, Suite 200, Oakland, CA 94607, and the CITY OF COMMERCE CITY (the “Grantee”), a Colorado 
home rule municipality whose legal address is 7887 East 60th Avenue, Commerce City, Adams County, Colorado. 

WITNESS, that the Grantor, for and in consideration of the sum of ONE-MILLION THREE-HUNDRED 
THOUSAND DOLLARS ($1,300,000.00), the receipt and sufficiency of which is hereby acknowledged, does 
hereby remise, release, grant, bargain, sell and confirm unto the Grantee, and the Grantee’s heirs and assigns, 
forever, all the real property, together with any improvements thereon, located in the County of Adams and State of 
Colorado, described as follows:   

Lot 1, Block 13, Turnberry Filing No.1, as recorded in the real property records of Adams County 
at Reception No. 20050630000693950 on June 30, 2005, 

TOGETHER with all and singular the hereditaments and appurtenances thereunto belonging, or in anywise 
appertaining, the reversions, remainders, rents, issues and profits thereof, and all the estate, right, title, interest, claim 
and demand whatsoever of the Grantor, either in law or equity, of, in and to the above bargained premises, with the 
hereditaments and appurtenances; 

 
TO HAVE AND TO HOLD the same, together with all and singular the appurtenances and privileges 

thereunto belonging, or in anywise thereunto appertaining, and all the estate, right, title, interest, demand, and claim 
whatsoever of the Grantor, either in law or equity, to the only proper use, benefit and behoof of the Grantee, and the 
Grantee’s heirs and assigns, forever. 

The Grantor, for the Grantor and the Grantor’s heirs and assigns, does covenant and agree that the Grantor shall 
and will WARRANT THE TITLE AND DEFEND the above described premises, but not any adjoining vacated 
street or alley, if any, in the quiet and peaceable possession of the Grantee and the heirs and assigns of the Grantee, 
against all and every person or persons claiming the whole or any part thereof, by, through or under the Grantor 
except and subject to the following matters:  exceptions of record and those matters set forth on Exhibit A, attached 
hereto and made a part hereof. 

IN WITNESS WHEREOF, the Grantor has executed this deed on the date set forth above. 

CATELLUS CC NOTE, LLC 
 
 
By:    
Name: Tom Marshall 
Title: Executive Vice President 
 

 
 
STATE OF CALIFORNIA ) 
    ) ss 
COUNTY OF _________ ) 
 
The foregoing instrument was acknowledged before me this _____ day of __________, 2015, by Tom 
Marshall, as Executive  Vice President of Catellus CC Note, LLC, a Delaware limited liability company. 
 
Witness my hand and official seal: 
 
My commission expires:   
 
 
    
 Notary Public 
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OPTION AGREEMENT FOR PURCHASE OF ERUS 

 

This AGREEMENT (“Agreement”) is made and entered into this ______day of 

_____________________, 2015, by and between the CITY OF COMMERCE CITY 

NORTHERN INFRASTRUCTURE GENERAL IMPROVEMENT DISTRICT (“NIGID”), 

the CITY COMMERCE CITY, a Colorado Home Rule municipality (“Commerce City”) 

and CATELLUS CC NOTE, LLC a Delaware limited liability company ("Catellus").  The 

NIGID, Commerce City and Catellus shall be termed individually a “Party” and 

collectively the “Parties”. 

 

WITNESSETH: 

WHEREAS, Catellus desires to build a development within Commerce City for which it 

will require potable water service and wastewater services; and 

 

WHEREAS, the NIGID has purchased ERU Water Credits and Option Fee Credits 

under the FRICO Participant Water Resources Agreements attached hereto as Exhibits 

1 and 2; and 

 

WHEREAS, the NIGID has previously assigned said ERU Water Credits and Option Fee 

Credits to Commerce City. 

 

NOW, THEREFORE, in consideration of the premises and the following mutual 

covenants and agreements, the receipt and sufficiency of which are hereby 

acknowledged, the Parties agree as follows: 

 

ARTICLE I. 

DEFINITIONS 

 

1.1 Effective Date.  The date upon which this Agreement is fully executed. 

1.2 ERUs.  South Adams ERU Water Credits and Option Fee Credits, as defined in 

the FRICO Participant Water Resources Agreements, attached hereto as Exhibits 1 and 

2, that have been purchased by the NIGID and assigned to Commerce City.  The term of 

said ERUs is perpetual. 

1.3 Option ERUs.  Those ERUs for which the NIGID is granting Catellus an option 

under this Agreement, as specified on the ERU Purchase Schedule attached hereto as 

Exhibit 3 and incorporated by reference herein (“ERU Purchase Schedule”). 
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1.4 South Adams.  South Adams County Water and Sanitation District, a quasi-

municipal corporation and political subdivision of the State of Colorado, acting in an 

enterprise capacity by and through its Water and Sewer Enterprise. 

ARTICLE II. 

THE OPTION 

 

2.1 Grant of Option.  The NIGID hereby grants to Catellus the right and Option to 

purchase the 200 Option ERUs from the NIGID as set forth in the ERU Purchase 

Schedule, upon and subject to the terms and conditions set forth herein. 

 

2.2 Limitation of Agreement.  Catellus acknowledges that the exercise of the Option 

granted herein and the purchase of the Option ERUs is limited by and shall be subject to 

the conditions and restrictions in the FRICO Participant Water Resources Agreements 

under which the Option ERUs were issued by South Adams. 

 

2.3 Term and Exercise of Option.  The term of this Option shall commence on the 

Effective Date and shall continue in effect until December 15, 2019 or at such time as the 

Option is earlier terminated pursuant to the provisions of this Agreement. At any time 

prior to expiration of the Option, Catellus may exercise the Option by delivering written 

notice of exercise of the Option to the NIGID in accordance with the provisions of 

Article 3 of this Agreement. Catellus may not extend the term of the Option unless 

agreed upon by the NIGID. 

 

ARTICLE III. 

PURCHASE OF THE OPTION ERUs 

3.1 Exercise of Option.  At any time prior to expiration of the Option, Catellus may 

exercise the Option by delivering written notice of exercise of the Option to Commerce 

City (the "Exercise Notice"). The Exercise Notice deadline shall be on or before 

October 31, 2016 for the first 50 Option ERUs, and in accordance with the ERU Purchase 

Schedule for each subsequent purchase. In the Exercise Notice, Catellus shall specify the 

number of Option ERUs to be purchased; provided, that the required Minimum Option 

ERUs are specified by Catellus in accordance with the ERU Purchase Schedule. 

 

3.2 Right of Purchase.  Upon Catellus’s delivery of an Exercise Notice to the NIGID, 

Catellus shall purchase from the NIGID, and Commerce City shall convey to Catellus, 

the Minimum Option ERUs in accordance with the ERU Purchase Schedule and any 

additional Option ERUs which Catellus elects to purchase in accordance with the terms 

and conditions contained in this Agreement subject to Section 5.1(b).  Any Option ERUs 
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purchased by Catellus in excess of the Minimum Option ERUs will be credited to the 

next ensuing Minimum Option ERU requirement under this Agreement.  

 

3.3 Purchase Price.  The Purchase Price to be paid by Catellus to the NIGID for the 

Option ERUs shall be $7,500 per Option ERU for the first 100 Option ERUs, and $12,000 

per Option ERU for any subsequent Option ERU, subject to Section 5.1(b), below, and 

subject to the price reduction remedy of Catellus set forth in that certain Public 

Improvement & Reimbursement Agreement by and between the City and Catellus 

entered into contemporaneously with this Agreement.  

 

3.4 Payment of Purchase Price.  Subject to the full and timely performance by 

Catellus hereunder, the Purchase Price for the Option ERUs shall be payable to the 

NIGID by check or wire transfer to the NIGID by Catellus, on the Purchase Date, as set 

forth in the ERU Purchase Schedule. 

 

3.5 Acceleration.  Subject to the provision of Section 3.3, the ERU Payment Schedule 

may be accelerated by Catellus and the ERU Purchase Price may be prepaid in whole or 

in part at any time. The ERU Purchase Schedule requires no prepayment premiums or 

penalties.  

 

3.6 Closing Adjustments.  All closing costs, transfer fees and adjustments required by 

South Adams or any other applicable entity shall be paid by Catellus. There shall be no 

other closing costs or transfer fees imposed by the NIGID or Commerce City.  

 

3.7 South Adams Charges. The Option ERUs shall be purchased by Catellus subject 

to the Rules and Regulations of South Adams, and payment by Catellus to South 

Adams of all transfer fees, development or capital charges, or any other charges and 

fees necessary to the use of or appurtenant to the Option ERUs and the provision by 

South Adams of water service. 

 

3.8 Purchase Date.  The transactions shall be closed at a time and place mutually 

agreed upon by the Parties on or before the applicable Annual Purchase Deadline as set 

forth in the ERU Purchase Schedule (each, a “Purchase Date”).  

 

ARTICLE IV. 

CONVEYANCE OF THE OPTION ERUS 

 

4.1 Conveyance of the ERUs.  On or before each Purchase Date, Commerce City shall 

convey to Catellus the Option ERUs that Catellus has purchased, subject to receipt of 

the closing delivery requirements below. 
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4.2 Limitations.  Commerce City makes no representations or warranties regarding 

the availability of sanitary sewer service from South Adams. 

 

4.3 Closings.  If Catellus exercises any part of the Option in accordance with the 

provisions of Article III, closings shall occur on or before the applicable Annual 

Purchase Deadline as set forth in the ERU Purchase Schedule. 

 

4.4 Closing Documents and Requirements.  At any applicable closing, Catellus shall 

deliver the following: 

 

(a) To the NIGID, the Purchase Price for the Option ERUs being purchased by 

Catellus as of each Purchase Date, without adjustment for any closing or transfer 

costs. All closing, transfer costs or other fees and charges of any kind whatsoever, 

shall be paid by Catellus. 

 

(b) To the NIGID, such information as may be reasonably required by 

Commerce City pursuant to the FRICO Participant Water Resources Agreements 

to document the conveyance of the Option ERUs acquired by Catellus as of each 

Purchase Date. 

 

4.5 Documents.  At any applicable closing, Commerce City shall deliver the 

following: 

 

(a) To Catellus, an assignment, generally in the form of Exhibits 4 or 5 

attached hereto, evidencing the Option ERUs purchased by Catellus as of each 

Purchase Date. The Option ERUs purchased by Catellus shall be free and clear of 

all liens and encumbrances, security interests, demands or claims of any kind 

whatsoever by the NIGID, Commerce City or any third person as of the applicable 

Purchase Date. 

 

4.6 South Adams Approval.  Because the assignment of the Option ERUs is not 

effective until approved by South Adams, the Parties shall obtain such approval on or 

immediately after each Purchase Date and each closing shall be consummated and the 

closing documents and consideration exchanged upon receiving said approval. 

 

4.7 Continuing Cooperation.  Each of the Parties shall, whenever and as often as it 

shall be reasonably requested to do so by the other Party, execute, acknowledge and 

deliver, or cause to be executed, acknowledged and delivered any and all conveyances, 

assignments and all other instruments and documents as may be reasonably necessary 
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in order to complete the transaction herein provided and to carry out the intent and 

purposes of this Agreement. 

 

4.8 Representations and Warranties of the City and NIGID.  The City and NIGID 

represent and warrant to Catellus that they own a sufficient number of ERUs to be able 

to sell the Option ERUs to Catellus at any time during the term of this Agreement, 

regardless of whether the Option ERUs are acquired in accordance with the ERU 

Purchase Schedule, on a fully accelerated basis, or otherwise.  

 

ARTICLE V. 

 

5.1 Early Termination of Option for Non-Payment of Purchase Price.  Time is of the 

essence hereof and if any payment or any other condition hereof is not made, tendered 

or performed as herein provided, there shall be the following remedies. If Catellus fails 

to timely pay the Purchase Price by the applicable Annual Purchase Deadline for the 

corresponding Minimum Option ERUs as set forth in the ERU Purchase Schedule 

pursuant to Article 3.3, the Option for such corresponding Minimum Option ERUs 

(“Missed Option”) shall terminate, subject to Sections 5.1(a) and 5.1(b) below. 

(a) Commerce City shall give Catellus written notice of such non-payment 

("Notice of Non-Payment") that Catellus has failed to make payment for the 

exercise of its Option to purchase the applicable Minimum Option ERUs. 

 

(b) If Commerce City does not timely receive the payment of the applicable 

Purchase Price within thirty (30) days of receipt by Catellus of a Notice of Non-

Payment, then the right to purchase Option ERUs under the Missed Option shall 

be terminated without further action by either Party. Upon termination of the 

right to purchase the Option ERUs under said Missed Option, Catellus shall no 

longer have the option to purchase said Option ERUs under the Missed Option.  

Catellus shall have the right to exercise future options pursuant to the terms of 

the this Agreement, except that Catellus shall have the right to purchase the first 

100 Option ERUs hereunder at a cost of $7,500/Option ERU in whatever option 

period those Option ERUs are purchased. 

 

5.2 Noncompliance by the NIGID and Commerce City.  If the NIGID or Commerce 

City are in default under the terms and conditions of this Agreement, Catellus shall 

provide the NIGID and Commerce City with written notice thereof and the NIGID or 

Commerce City shall have thirty (30) days after the NIGID’s and Commerce City’s 

receipt of said notice to cure said default. If the NIGID or Commerce City fail to cure 

said default within said thirty (30) day period, Catellus may elect to treat this 
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Agreement as terminated and provide written notice thereof to the NIGID and 

Commerce City. Upon receipt of such notice by the NIGID and Commerce City, the 

Parties shall thereafter be released from all obligations hereunder. Alternatively, 

Catellus may, at its election, treat this Agreement as being in full force and effect and 

shall have all the remedies under Colorado law including, but not limited to, the right 

to an action for specific performance. 

ARTICLE VI. 

PROVISIONS OF GENERAL APPLICATION 

 

6.1 Further Instruments.  Each Party hereto shall from time to time execute and 

deliver such further instruments as the other Party or its counsel may reasonably 

request to effectuate the intent of this Agreement. 

 

6.2 Governing Law.  The Parties hereto hereby expressly agree that the terms and 

conditions hereof, and the subsequent performance hereunder, shall be construed and 

controlled by the laws of the State of Colorado.  

 

6.3 Headings.  Article and Article headings used in this Agreement are for 

convenience of reference only and shall not affect the construction of any provision of 

this Agreement. 

 

6.4 Possession.  Upon closing, Catellus shall be entitled to unrestricted possession of 

the Option ERU’s subject hereto. 

 

6.5 Compliance with Laws, Ordinances and Regulations.  In performing the 

obligations, covenants and conditions of this Agreement, the NIGID, Catellus and 

Commerce City shall comply with all applicable laws, ordinances and regulations; 

provided however that Catellus shall be solely responsible for compliance with all of 

South Adams Rules and Regulations regarding the transfer, assignment and use of the 

Option ERU’s and any right to acquire South Adams Sanitary Sewer ERU’s.   

 

6.6 Entire Agreement.  Alteration or Amendment.  The entire agreement of the 

Parties is herein written and the Parties are not bound by any agreements, 

understandings, conditions, or inducements otherwise than are expressly set forth and 

stipulated hereunder. No change, alteration, amendment, modification or waiver of any 

of the terms or provisions hereof shall be valid unless the same is in writing and signed 

by the Parties. 

 

6.7 Counterparts.  This Agreement may be executed in two or several counterparts 
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and all counterparts so executed shall constitute one agreement binding on all of the 

Parties, notwithstanding that all the Parties are not signatories to the original or the 

same counterpart.  

 

6.8 Severability.  The invalidity or unenforceability of any of the provisions of the 

Agreement shall not affect any other provision of this Agreement which shall thereafter 

be construed in all respects as if such invalid or unenforceable provision were omitted.  

 

6.9 Assignment.  Catellus may assign this Agreement upon ten business days prior 

written notice to the NIGID and Commerce City provided that, as a condition to such 

assignment, (i) the assignee of Catellus assumes and agrees to pay and perform the 

obligations of Catellus hereunder and (ii) the Assignee of Catellus provides the NIGID 

and Commerce City with its contact information for written notice and other 

purposes.  No assignment shall release a Party herein named from any obligation or 

liability under this Agreement.  Subject to the foregoing, this Agreement will be binding 

upon and inure to the benefit of the Parties hereto and their respective heirs, personal 

representatives, successors and assigns. 

 

6.10 Notices.  All notices provided for hereunder shall be deemed given and received 

when (a) personally delivered during business hours on a business day or (b) 48 hours 

after the same is deposited in the United States mail, postage prepaid, registered or 

certified mail, return receipt requested, addressed to the applicable Party at the address 

indicated below for such Party, or as to each Party, at such other address as shall be 

designated by such Party in a written notice to the other Party: 

 

To Commerce City and NIGID: City of Commerce City 

7887 East 60th Avenue 

Commerce City, CO 80022 

Attn:  City Manager  

Tel:  (303) 289-3758 

Fax:  (303) 289-3688 
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with a copy to: Paul J. Zilis, Esq. 

Vranesh and Raisch, LLP 

1720 14th Street, Suite 200 

P. O. Box 871 

Boulder, CO 80306-0871 

Tel:  (303) 443-6151 

Fax:  (303) 443-9586 

 

Robert Sheesley, Esq. 

7887 East 60th Avenue 

Commerce City, CO 80022 

Tel:  (303)289-8130 

Fax:  (303)289-3688 

 

To Catellus: Catellus CC Note, LLC 

Attn: C. William Hosler 

66 Franklin Street, Suite 200 

Oakland, CA 94607 

 

 

with electronic copy to: Jim Marshall 

jimmarshall@bcxdevelopment.com 

 
John Heronimus 

jheronimus@DuffordBrown.com 

 

6.11 Attorneys' Fees.  If any legal action or other proceeding is brought for the 

enforcement of this Agreement, or because of an alleged dispute, breach, default, or 

misrepresentation in connection with any of the provisions of this Agreement, the 

successful or prevailing Party shall be entitled to recover reasonable attorneys' fees and 

other costs incurred in that action or proceeding, in addition to any other relief to which 

it may be entitled.  

 

6.12 Survival of Closing.  The terms and conditions of this Agreement shall survive 

the closing on the Option ERUs provided herein. 

 

6.13 Authority.  The individuals executing this Agreement on behalf of their 

respective entities are authorized by the entities to execute this Agreement on behalf of 

their respective entities. 
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6.14 Governmental Immunity.  Nothing in this Agreement waives or is intended to 

waive any general protections that may be applicable to the NIGID or Commerce City 

under the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, et seq., or any 

other law, except that the NIGID, Commerce City or Catellus are entitled to commence 

actions for specific performance, injunctive relief, damages and all other relief or 

remedies available under Colorado law for breach of this Agreement.  If any person 

allegedly aggrieved by any provision of this Agreement and who is not a Party to this 

Agreement shall sue the NIGID, Commerce City or Catellus under this Agreement or 

because of claims asserted to arise as a result of this Agreement, the other Party shall be 

notified promptly.   

 

IN WITNESS WHEREOF, the Parties hereto have caused this Option Agreement to be 

executed and delivered as of the day and year first above written. 

 
SELLER:    CITY OF COMMERCE CITY 

NORTHERN INFRASTRUCTURE 

GENERAL IMPROVEMENT DISTRICT 

 

By:_________________________________ 

Chairperson 

APPROVED AS TO FORM: 

 

 

 

_____________________________________ 

General Counsel 

 

ATTEST:____________________________ 

Secretary 

 

Date of Seller’s Signature:____________  

 

Seller’s Address:  7887 E. 60th Avenue, Commerce City, CO 80022 

 

ASSIGNOR:  CITY OF COMMERCE CITY APPROVED AS TO FORM: 

 

 

By: __________________________________ 

Mayor 

 

 

_________________________________________ 

City Attorney 

 

ATTEST:_____________________________ 

City Clerk 

 

Date of Assignor’s Signature: __________________________ 

 

Assignor’s Address: 7887 E. 60th Avenue, Commerce City, Colorado 80022 
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BUYER:  CATELLUS CC NOTE, LLC 

 

 

By:_______________________________ 

Tom Marshall  

Title: Executive Vice President 

  

Date of Buyer’s Signature: ____________  

 

Buyer’s Address:   

 

 

STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF _______________ ) 

 

 

 The foregoing instrument was acknowledged before me this ___ day of 

___________, 2015, by Tom Marshall, as Executive Vice President of Catellus CC Note, 

LLC. 

 

 Witness my hand and official seal. 

 

 My Commission Expires:_______________________. 

 

(SEAL) 

 

       ____________________________________ 

       Notary Public 
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REVISED PLAN B PROJECT PARTICIPA..'ll<T 
V.'ATER RESOURCES AGREEMENT 

This Revised Plan B Project Participant Water Resources Agreement ("Revised 
Agreement'") is entered into by and between Dl:~'ES JKVESTMENT P.l\RTNERS, LLC. a 
Colorado limited liability company ("Participant") and SOUTH ADAMS COUNTY WATER 
A.1'1D SANITATION DISTRICT, a Colorado special district, acting in its enterprise capacity 
pursuant to the SOt:TH AD.l\MS WATER Al\'D SEWER El\'TERPRJSE (collectively referred 
to as the ·'District"), and constitutes the Parties' agreement to the following: 

RECITALS 

V.'HEREAS. Participant is the owner of, or has a contract or option to purchase, land 
located within the District as generally depicted in Exhibh A attached hereto; and 

WHEREAS, pursuant to the District's Rules and Regulations, the inclusion by the 
District of land owned or to be acquired by Pa.-ricipant requires that water resources agreements 
be entered into providing for the dedication of water: and 

WHEREAS, based on the FRICO Participant Water Resources Agreement dated 
November :::.. 200 !. (""the Original Agreement"), the District has entered into an A.mended Stock 
Purchase Agreement dated September 15, 2006 with Farmers Reservoir and Irrigation c,mpany 
("FRJCO'"). Burlington Ditch and Land Company ("Burlington") and Henrylyn Irrigation District 
("Henrylyn") to purchase water ("FRJCO Agreement"). attached hereto as Exhibit B, that is the 
subject of a Settlement Agreement among the City and County of Denver ("Denver'') and 
FRJCO. Burlington and Henrylyn dated August 31, 1999 ("Denver Contract'"): and 

WHEREAS, the District has entered into a water delivery agreement with the Denver 
Water Board dated September 8, 2006 for the direct delivery oiwater from Denver Water to the 
District ("the Delive:;· Agreemem"); and 

WHEREAS, the Disn·ict has determined that it currently has available 777 acre-feet of 
consumptive use credit water, that when combined with the Denver Contract water to be 
obtained pursuant to the FRJCO .'.greement, yields a total project supply of 5,777 acre-feet; and 

WHEREAS, the District has detennined from its planning that each acre-foot of Plan B 
Project water can supply 3.77 equivalent residential units for both in-house domestic use and 
outdoor irrigation use; and 

\VHEREAS, the District has determined that the water to be purchased and delivered 
pursuant to the Plan B Project would be suitable for satisfaction of water dedication requirements 
of the District for water service to land within the District subject to the terms of this Agreement; 
and 

l 



\\HEREAS. the Plan B Project requires substantial capital investment over the next 
20 years 10 be fully implemented. and the District is unable t0 commit to such investment absent 
the agreement of Participant and other participants to provide funding pursuant to the conditions 
:if this Agreement: and 

WHEREAS. the Parties desire to specify the terms for the District to provide ERU Water 
Credits. as defined herein. in exchange for Participant funding the purchase of a portion of the 
Plan B ProjecL and to delineate conditions under which such ERC Water Credits may be used to 
obtain ER U Water Connections. as defined herein. 

WHEREAS, pursuant to the Original Agreement Participam or its predecessor-in-interest 
indicated it would participate in the Plan B Project tc the extent of 46 acre-feet, made up of 
39.81 acre-feet the District will obtain under the FRICO Agreement and 6.19 acre-feet of District 
water, and agreed tc> provide to the Dislrict the portion oi'ihe funding required for the purchase of 
the Plan B Project. Participant has already paid for ten percent (10%) of the rights it will obtain 
from the District via the FRICO Agreement and has received ERU Water Credits therefor; and 

WHEREAS, the District's implementation of the Plan B Project under the FRICO 
Agreement and the Delivery Agn:ement requires revisions to the Original Agreement, which this 
Re,·ised Agreement supersedes and replaces; and 

NOW THEREFORE, in consideration of the mutual covenants and promises between the 
Panies, which the Parties acknowledge and agree constitute adequate consideration, with such 
consideration havin!! been received. the Panies a!!l"e!: as follows with the fore!!oin!! Recitals - . - - -
·being incorporated as part of this Revised Agreement by thi: reference: 

ARTICLE 1 
DEFI:\1T!ONS 

1.1 "BF! Rebate Fees" are those fees charged tC' ovmers. developers. and builders for 
property benefiting from the BF! Water and Wastewater Facilities E>..<.ension described in the 
Resolution of the Board of Directors of South Adams County Water and Sanitation District 
Approving the BF! Rebate Fee adopted February 13, 2002 ("BF! Resolution'"). A schedule of 
BF! Rebate Fees, as well as a map depicting properties benefaing from the BF! Water and 
Wastewater Fa:ilities Extension, are attached hereto as Exhibit C. 

1.2 "BFl Water and Wastewater Facilities Extension Costs" are those costs BF! Waste 
Systems of North America, Inc. ("BF!") incurred in consrructing the substantial public water and 
wastewater main line extensions described in the BF! Resolution and that the District resolved to 
rebate to BPI in the BF! Resolution. 

1.3 "ERU" is an equivalent residential unit. The District has determined that each 
acre-foot of Plan B Project water can supply 3. 77 ERUs for both in-house domestic and outdoor 
irrigation uses. 
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1.4 "'ERU Wa1er Connection .. is the parable and irrigation water connection to a 
single family residential structure or equivalent, all as set forth in the District"s Rules and 
Regulations. Panicipant or its successors or assigns may obiain ERU Water Connections in 
accordance with paragraph 3.2 of this Revised Agreement and by paying all required fees as 
described in paragraph 3.4 of this Revised Agreement. 

1.5 ·'ERU Water Credit"" is a credit in Participant"s favor in the Districfs financial 
records resulting from Participant's Installment Payments. An ERU Water Credit consists of: (l) 
an ERC Poiable Water Credit, and (2) an ERU Irrigation Water Credit. Pursuant to, and in 
accordance with the terms and conditions of this Revised AgreemenL the District will record in 
the District's financial records the ERU Potable Water Credits and ERU Irrigation Water Credits 
being allocated to Pa:i:icipant as Participam makes its annual FRICO Installment and SAC'Vl'SD 
lnstallmem Payments. These ERl' \Vater Credits may be used only for participan: lands located 
within the District's boundaries. as such participant lands are depicted on Exhibit A, except as 
exchanged pursuant to the 1errns of this Revised AgreemenL Upon their recording in the 
District's financial records, ERlJ Water Credits will be available for surrender under paragraph 
3.2(b) of this Revised Agreement subject to any assignments and the provisions of this Revised 
AgreemenL including, but not limited to. a Connection Allocation, described in paragraph 4.5 of 
this Revised .l:.i.greemen:. 

a·1 Connection of a single family residential structure to the District's water 
system requires: one ERL: Potable Wate" Credit. one ERU Irrigation Water Credit, and payment 
ofFees described in this Revised Agreement. 

b) Commercial. irriga:ion. multi-family and other uses shall require a 
combination of ERU Potable Water Credits and/or ERU Irrigation Water Credits as required for 
that specific use. 

1.6 "Incremental Water Pavment" is the rate per ERU at which Participant may obtain 
ERU Water Credits and corresponding ERU Water Connections from the District under this 
Revised Agreement 

a) The Incremental Water Payment for ERU Water Connection Permits 
acquired from Participant's Optioned FRlCO Participation .!\mount is $3,183. 

b) The Incremental Water Payment for ERU Water Connection Permits 
acquired from Participant's SACWSD Participation Amount is $3, 1 S3 as of the date of execution 
of this Revised Agreement, but the incremental cost of this water will increase by 3.5 percent 
annually beginning November 27, 2008 and each November 27 thereafter. 

1.7 "Installment Pavment'' is the amount Participant must pay to the District annually 
toward its Plan B Project Participation Amount. Each year the District will record in its financial 
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records ER\.: Water Credits in favor of Panicipant for the additional amount of the Pian B Project 
paid for in the pre\'ious year. 

a) "FRICO installment Pa,111ent" is the amount Participant must pay 10 the 
District annually toward its Optioned FRJCO Participation Amount. In determining Panicipant's 
FRJCO Installment Pa)'ment !or any given year. Panicipant shall receive credit against such 
FRJCO Installment Payment for the. sum of an) ln:remental Water Payments. as defined in 
paragraph l .6(a) of this Revised Agreemen:. ·made by Panicipant or its assigns through 
September 25 of that year. 

b) "SACWSD'' Installment Pavment" is the amount Panicipant must pay to 
the District annually toward its SACWSD Panici?ation Amount. The SACWSD Installment 
Payment will increase by 3.5 percent annually beginning November '27, 2008 and each 
:.<ovember :7 thereafter. In determining Panicipam·s SAC\\'SD Installment Payment for any 
given year. Panicipant shall receive credit against such SACWSD Installment Payment for the 
sum of any Incremental Water Payments. as defmed in paragraph l.6(b) of this Revised 
Agreement, made by Panici pant or its assigns through September 25 of that year. 

1.8 "Op!ion Fee·· is the sum of Pa:-ticipant's Option Payments. including the annual 
increases theretc, divided by Pa.-ricipant's Optioned FRJCO Participation Amount (in ERus). As 
described in paragraph 3.2 of this Revised Agreement. Panicipant or its assigns must pay the 
Option Fee only to obtain ERU Water Connections from Panicipant's Optioned FRJCO 
Participation Amount and only when Participant's Option Fee Credits have been exhausted in 
any given year. 

a) For that portion of Participant's Optioned FRJCO Amount that Panicioant 
has commined to & 6 year Payment Sched:ile. the Option Fee is S471. 

b) For that ponion of Panicipant' s Optioned FRJCO Amount that Participant 
bas commiued to a 15 year Pa~111ent Schedule, the Option Fee is $1,387. 

The District reserves the right to make furure adjustments to the Option Fee as are necessary in 
its reasonable discretion to meet the District's obligations to FRJCO under the FRICO 
Agreement. In the event that the District makes such changes, it shall within fifteen (15) days of 
making such adjustment notify Participant in accordance with paragraph 6.3 of this Revised 
Agreement. 

1.9 "Option Fee Credit" is a credit recorded in the District's financial records in favor 
of Participant resulting from Participant's annual Option Payments. 

a) For Option Payments made in association with rights to be exercised over 
six years, Participant will receive one Option Fee Credit for every $4 71 of the Option Payment. 

4 



bl For Option Payments made in association with rights to be exercised over 
fifteen years. Panicipant will receive one Option Fee Credit for every $1.38i of the Option 
Payment. 

1. l 0 "Option Pavment'' is the amount Participant must pay to the District annually to 
maintain its option t0 make lnsta\lment Pa)ments and receive ERL: Water Credits and ERU 
Water Connections under this Revised Agreement. The Option Payment will increase by 
3.5 percem annually, beginning November 27. 2007 and each November 2i thereafter. 
Panicipant shall receive credit against it> Option Payment for the sum of the Option Fees paid by 
Participant or its assigns in the preceding year through September 25 each year. 

l .11 "Pavment Group·· is the group of participants that have entered into Revised Plan 
B Project Participant Warer Resources Agreements with the District and. through such Revised 
Plan B Project Participant Water Resources Agreements, have commined to the same Pa~ment 
Schedule as Participant. A list of the participants within the Payment Group and their respective 
Plan B Project participation amounts is anached hereto as Exhibit D. 

l.12 "Pavment Schedule" is the amount of time over which Participant has elected in 
paragraph :?..6(d) of this Revised Agreement to exercise its option to obtain ERU Water Credits 
under this Revised Agreement. 

1.13 ;'Plan B Project" is the combined water acquisition and supply project made up of 
the District"s ii7 acre-feet of consumptive use credit and the Denver Contract water the District 
will obtain pursuant to the FRlCO Agreement, with participants making certain payments toward 
the Plan B Project in exchange for which the participants will receive ERU Water Credits as 
defined herein. 

1.14 ·'Plan B Proiect Panicination A.mount" is the total number ofERli Water Credits 
and corresponding ERU Water Connections Participant has a right to receive under this Revised 
Agreement Anached hereto is Schedule], which specifies Participant's Plan B Project 
Participation Amount and associated pa~ment requirements and resulting ERli \Vater Credits to 
which Participant subscribed in the Original Agreement. Subsequent to the Original Agreement, 
Participant may have assigned a portion of its Plan B Project Participation Amount to others. 
Also attached to this Revised Agreement is Schedule 2, which specifies Participant's Plan B 
Project Participation Amount. as reduced by any such prior assignnents and reflects Participant's 
payment requirements and resulting ER U Water Credits as of the date of this Revised Ab,'Teement 
based upon Participant's Plan B Project Participation Amount. 

a) "FRJCO Participation Amount" is the portion of Participant's Plan B 
Project Participation Amount available from the District that the District will obtain through its 
acquisition of 5.000 acre-feet of water under the FRICO Agreement. 

(1) "Initial FRJCO Participation Amount" is the ten percent (l 0%) 
portion of Participant's FRJCO Participation Amount for which Pa1ticipant made an initial 
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deposit and for which Participant has alread) received ERU Wate~ Credits. which are recorded in 
the District's financial records. 

(~) "Optioned FRJCO Partjcipation Amount" is the remam111g ninety 
percent (90%) of Panicipanfs FRlCO Participation .J\.rnount which is subject ro Annual 
Installment Paymenrs and Option Payments. 

b) ··SACWSD Particioation Amount·· is the portion of Participant's Pbn B 
Project Participation Amount available from the District out of the District's 777 acre-feet of 
consumptive use credit. 

l. J 5 "Reallocation of Participatior Amounrs ·· is the process of the District making the 
opportunity a\'ailable 10 each non-defaultin£ participam to subscribe to additional increments of 
the Plan B Project whenever one or more participanrs do not confirm their commitment to make 
or do not make required payments as provided in their respective Revised Plan B Project 
Participant Water Resources Agreement, subject to the provisions of transfer described in 
paragraph 6.1. Wherever in this Revised Agreement there is referred to a "Reallocation of 
Pa.-i:icipation Amounts" the following terms and procedures shall apply: 

a) upon an event req.iiring a Reallocation of Participation .l\rnounts, the 
District shall provide notice to all non-defaulting participant; that there is an opporrunity to 
subscri:ie to additional increments of the Pian B Project an:l later receive Er!.U \Vater Credits 
after making payments in accordance with su:h subscription. (The additional increments of the 
Plan B Project to which a non-defaulting participant may subscribe shall hereinafter be referred 
ro as "the Reallocated Participant .J\.rnount"). The notice shall specify (i) the dare that a response 
mus; be filed with the District. (2) the total payment to be paid and the Payment Group to which 
the Reallocated Participant Amount belongs, (3) the date on which the payment shall be paid, 
( 4) the ERU Water Credits a responding non-defaulting participant will acquire an option to 
receive upon making the payment. and (5) any subscription the District has elecreci to make. The 
District may also eleci w subscribe tc- all or any portion of the Reallocated Participant A.n10unt 

b) On or before the response date, each non-defaulting participant may 
submit a response 13 the District indicating its commitment to subscribe to any or all of the 
Reallocated Participant Amoun: and to assume the payments associated with that portion of the 
Reallocated Partici?ant Amount under the terms described in the Revised Plan B Project 
Participant v.·ater Resources Agreement under which the District originally granted the 
Reallocated Participant !\.mount, together with either a demonstration of the ability to use such 
reallocated water on lands depicted on Exhibit A or the District's approval of the non-defaulting 
participant's subscription to the Reallocated Participant Amount in its reasonable discretion. 
Submission of the response to the District shall constitute the agreement of the responding non­
defaulting participant to make the payment described in the response for the entire Payment 
Schedule to which the Reallocated Participant Amount is subscribed (described in paragraph 
2.6(d) of the Revised Plan B Project Participant Water Resources Agreement under which the 
District originally granted the option to the Reallocated Participant Amount) unless earlier 
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terminated in accordance with paragraph ::.6(b) of this Revised Agreement. regardless of the 
term of the Paymem Group w which the responding non-defaulting pani:ipant subsdbed in its 
Revised Plan B Project Panicipant \Vater Resources Agreement. ln the event that the res?onses 
the District receives result in a total payment in excess of the pa)ment in defau It. the payment by 
each responding non-defaulting panicipant shall be reduced by the following formula: 

Adjusted Payment= P x (TP/SP) 

P = Payment responding non-defaulting panicipam proposed to pay in its 
response to the District 
TP =Total Payment Associated with the Reallocated Participant Amount 
SP = Total of proposed payment responses to the District 

The District shall pro,·ide notice to each res~onding non-defaulting partici?ant of (1) the 
acceptance of the response filed with the District or the Adjusted Payment determined pursuant 
to the foregoing formula. and (:1) the number ofERU Water Credits to which the responding non­
defaulting panicipant will have an option to receive upon timely payment of amount specified in 
the response filed with the District or the Adjusted Payment. Upon timely payment of the 
amoum specified in the response filed with the District or the Adjusted Payment. the District 
shall designate in the financial records of the District the total ERu Water Credits that will be. 
upon payment. attributable to ea:h responding non-defaulting participant as a result of the 
reallocation, which shall be equally divided between ERU Potable Water Credits and ERU 
lnigation Water Credits. 

c) A non-defaulting paruc1pant's response commmmg to subscribe to a 
portion of the Reallocated Panicipant .A.mount shall be a binding commitment to the District. 
The ponion of the Reallocated Panicipant Amount to which the non-defaulting Participant 
subscribes shall be merged into the responding non-defaulting panicipant"s obligation under its 
Revised Plan B Project Panicipam Wa"ter Resources Agreement, except that the Payment 
Schedule described in paragraph 2.6(d) of the Revised Plan B Project Panicipant Water 
Resources Agreement under which the District originally granted the option to the Reallocated 
Panicipant Amount will remain unchanged, and the District shall issue that participant a revised 
Schedule 2, showing its Participation Amount and resulting payments with the inclusion of its 
subscription to the Reallocated Participant Amount. Any default or failure to pay or make 
required commitments with regard to the Reallocated Panicipant Amount shall be co11sidered a 
default or failure to make required commitments with regard to the responding non-defaulting 
participant"s entire Plan B Project Panicipation Amount, and its entire Plan B Project 
Panicipation Amount will be subject to the pro,·isions of paragraph 2.8 of this Revised 
Agreement. 

d) In the event that the total of the payments proposed to be paid by the 
responding non-defau !ting panicipants is less than the total payment associated with the 
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Reallocated Participant Amount. the District shall provide a second noti:e to each of the 
responding non-defaulting participant> notifying them of the available Reallocated Participant 
Amount. and shall give those responding non-defaulting participants a period of three (3) 
business days from the date of such second notice to provicie an amended respo:1se agreeing to 
subscribe IC' additional portions of the Reallocated Participam Amount and pay the Payment 
associated tnerewith. If. after such second notice, the responses the Dis:rict receives result in a 
total paymem in excess of the payment in defaul:. the payment by each responding non­
defaulting partidpant shall be reduced by the fonnula set forth in Section 1.; S(b) above. ln the 
event tha1 the total of the payments proposed to be paid by the responding non-defaulting 
participants submining amended responses to the District is still less than the mtal payment 
associated with the Reallocated Participant Amount. the District shall use reasonable efforts to 
subscribe w the remaining Reallocated Participant Amount or offer the opportuni!)' to subscribe 
to said remaining Reallocated Participant Amount to third parties. 

e) If the District receives less money tha11 required under all Revised Plan B 
Project Participant Water Resources Agreements, even after conducting a Reallocation of 
Participant Amounts in accordance with paragraph l.15 of this Revised Agreemen~ and if the 
Dis:rict. after mal:ing reasonable efforts. has been unable to subscribe to the Reallocaled 
Par:icipam Amoun: or to find third-party subsdbers w the Reallocated Participant Amoun:, the 
options to continue to participate in the Plan B Project water of all participants within the 
Payment Group to which the ReallocatL-d Participant Amount is subscribed will terminate. 

1.16 "5vstem Develonment Fee" is the fee the District collects from developers to pay 
for existing and planned water and wastewater sys1ems to be used. in part. to serve said 
developer. As of the effecti\'e date of this Revised Agreement. the System Development Fee is 
Sl.991. The District anticipates future annual increases to the System Development Fee. At 
such times as the District adjusts its water resources fees for the District in general, the Dimict 
shall also adjust the System Development Fee. 

l.17 "Water Rest•urces Fee" is the fee the District charges developers to pro,·ide the 
District with funds it needs to develop water supplies for new customers. As of the effective date 
of this Revised Agreement. the Water Resources Fee is Sl.Oil. The District anticipates future 
annual increases to the \\'ater Resources Fee. At such times as the District adjusts its water 
resources fees for the District in general. the District shall also adjust the Water Resources Fee. 

ARTICLE:? 
PROJECT PURCHASE 

:..1 Deposit. On November 14, 2001, Participant deposited into escrow an amount 
equal to Fifty Thousand Dollars ($50.000.00) ("Deposit"). Land Title Guarantee Company 
("Land Title") has held the Deposit pursuant 10 the terms and conditions of the Escrow 
Instructions, anached as Exhibit E. 
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' ' lnitial Pavment IC• Escre>w. The Panicipam has paid into escrow an initial 
payment of ten percent ( 10%) (""the Initial Pavment'"1. less the Fifty Thousand Dollar (SSCJ.000) 
deposit which was c,edited against the Initial Payment, of its Panicipation Amount at Twelve 
Thousand Dollars ($1.'.!,000) per acre-foot (lnirial Paymem, see Scheduic I). ·n1e Disttict has 
recorded in its financial records ERlJ Water Credits resulting from this Initial Payment and such 
credits are designated Panicipant · s lnitial FRlCO Panicipation Amount. 

D:OLETED. 

:.4 District's Pavments w FRlCO. On April 12, 2002, the District withdrew mone\' 
from the escrow and paid to FRICO the amount of Three Million. Five Hundred Tnousand 
Dollars ($3.500,000). lea\·ing Two Million. Five Hundred Thousand Dollars (S2.SOO,OOO) of 
principal in escrow. At that time the Distric! recorded ERl.! Water Credits in an amount equal to 
Panicipani"s inilial FRlCO Participation Amount (Jnirial Paymem Allocation. see Schedule J), 
sul:!iect tc• the provisions of Article 4 hereof. 

On December 7, 2006, the District withdrew from escrow and paid to FRICO the remaining 
;irincipal in escrow of Two Million. Five Hundred Tnousand Dollars ($2.500,000). 

2.5 ,,.:otification Concernin!' FFJCO Asrreement. Tne District gave notice to 
?anicipam of the FRJCO Agreement on September i 5, 2006. indicaiing that water coun approval 
had been supplanted by the Delivery Agreemem. Participant· s opportunity to respond to the 
FRlCO Agreement has expired and Participam is deemed to have waived any :ight to object to 
the implementation o: the Plan B Pwject. 

~ -_.o Particioam Pavme!1ts. 

a) On or before October 2i, 2006, Panicipant had the right to elecr to pay off 
any portion of its Participation Amount with an up-front paymem of Twelve Thousand Dollars 
(Sl'.:,000) per acre-foot and thus reduce any future Option Payments by Thirteen Thousand, 
Three Hundred, Thirty-Three Dollars and Thirty-Three Cents ($13,333.33) for every 188.5 ERU 
Water Credits received for such up-front payment or, alternatively, to commit to the option 
payment schedule. Participant elected not to make an up-front payment toward any portion ofits 
Plan B Project Participation Amount and has instead elected to commit to the Payment Schedule 
for its entire Plan B Project Participation Amount. 

b) Having commined to the Paymem Schedule. and even if Participant would 
subsequently choose to prepay the remaining balance of FRICO Installment Payments, 
Participant will be liable for al/fururc Option Payments through the entire Payment Schedule or 
until all participants within the Payment Group tenninate further participation in the Plan B 
Project 

c) The District, in its sole discretion, reserves the right to pay off the 
remammg Installment Payments and Option Payments associated with a Payment Group on 
behalf of Participant prior to receipt of such Installment or Option Payments from Participant and 
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to continue to collect the FRJCO installmem Pnymems and Option Payments from Panicipant 
under the original Payment Schedule detennined in paragraph ~.6(d) of this Revised Agreement. 

(I) If the District makes such election, it shall provide notice of such 
election to ail panicipants within the Payment Group. and any participant within that Payment 
Group may choose to make ail remaining FRICO 1nstallment Payments for its FRICO 
Panicipation Amount and terminate its obligation to make funher Option Payments to the 
District. Participant shall notify the District of its intem to do so within fifteen (15) days of 
receipt of the District's notice and shal! remit ail final payments within fifteen (l 5) days 
thereafter. 

(2) The District shall retain all SAC\\'SD Installment Payments, and 
shall be free to use those funds in its sole discretion for capital facilities development. 

d) Panicipam has commined to the Paymem Schedule over 6 years, as have 
other participants of the Plan B Project (the Paymem Group, see Exhibit DJ. Participant 
therefore made its firSt Option Peyment in the amoum of $9,619.81 on December 7, 2006, less 
any applied credit for interest accrued on the initial payment to escrow described in paragraph 2.2 
of this Revised Agreement. It shall make subsequent annual payments to the District on or 
before each November 27 consisting oftbe following three parts: 

(!) an amount equal to $12,000 per acre-foot for at leasi one-sixth 
(16.67%) of Participam's Optioned FRICO Participation Amount 
(Panicipanr 's FRJCO lnsrallmenr Paymel!I, see Schedule 2); and 

(2) one-sixth (16.67%) of Participant's SACWSD Participation 
Amount (Panicipam's SACPi'SD Installment Paymem, see 
Schedule 2); and 

(3) Panicipant"s Option Payment (Parricipam 's Oprion Paymem, see 
Schedule 2). 

An)' additional option to participate in the Plan B Project that Participant may obtain from other 
Plan B Project Participants shall be subject to the Payment Schedule defined in the Re\•ised Plan 
B Project Participant Water Resources Agreement initially granting such option. 

e) If the total pa)~nent that the District anticipates receiving after all 
participants have had an opportunity to respond and confinn their commitment to timely make 
their 1nsmllment and Option payments is less than that required under all Revised Plan B Project 
Participant Water Resources Agreements, the District will conduct a Reallocation of Participant 
Amounts in accordance with pa111:,oraph 1.15 of this Revised Agreement. 

t) DELETED. 

g) DELETED. 
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'2. 7 Annual Pavment Procedure. On or hefore Ocwher L '.!007. and cominuine on or 
before October l of each year during the Payment Schedule, the District shall send a ·~vrinen 
notice to Partidpam requesting that it confinn to the District its commitment to timeh" oav its 
Option Payment. FRJCO Installment Payment and SACWSD Installment Payment.. if ~uch 
payment is applicable. !set Schedule ::J. which are due on November '27 of that vear. The notice 
shall infonn Participant regarding any accrued Option Fee Credits or credits toV.:ard Participant ·s 
SACWSD Installment Payment or Participant"s FR!CO Installment Payment. as such credits are 
described in paragraph 1. 7 of this Revised Agreement. Participant shall respond to the notice 
either affirming its commitment or terminating it.' interest in the Plan B Project on or before 
October IS o:" each year. If Participant fails to respond. the District shall provide a second notice 
giving Panicipam ten (l 0) days from the date of such se:ond notice in which to provide a 
response confirming its commitment to timely make the payments required under this Revised 
Agreement. If the District has not received a response from Participant within such ten (IO) day 
period. or if at any time Participant responds with its intent to tenninat¢ its panicipation in the 
Plan B Project. the District shall initiate a Reallocation of Participation Amounts described in 
Section 1.15 above \Vith respect to Participam·s entire Plan B Project Participant Amount toward 
which Participant bas not yet made payments. 

On or before ea;:h November :7. Participant shall make its FRJCO lnstallmem Paymen:. its 
SA CW SD Installment Pa)1nent (if applicable). and its Option Payment (sec Schedule 2J. 

Excess credits resulting from pa)ments of Option Fees or from Option Payments. if any. shall 
cam· over annual]\·. To the extem there rnav exist at the conclusion of the Pavment Schedule an,· 
exc;ss paymems t~ward the total of Panicipant" s Option Payments as a resu.lt of either payme;t 
under Participant"s Option Pa~1nent obligation or payments by Participant or its assigns for 
Option Fees. a right to refund of such excess will exist only in favor of Participant. Panicipanf s 
ass~gns shall have no right to refund hereunder. Participanfs right to any such refund shall 
extinguish two (2) years following the conclusion of the Payment Schedule to which Participant 
has subscribed in paragraph ~.6(d) of this Revised Agreement. 

~.8 Pavment Default. ln the event Participant shall fail to make any payment 
specified in this Article 2, including the failure to make the FRICO lnStallment Payment or 
SACWSD Installment Payment described in paragraph 2.6(d) of this Revised Agreement, even if 
Participant paid some portion of its FRJCO Installment Payment or SACWSD Installment 
Payment under the provisions of paragraph :L 7 oi this Revised Agreement or otherwise, 
Participant"s option to make payments and receive ERU Water Credits uncier the Plan B Project 
shall terminate. The District shall reallocate Participant" s option to cotltinue participation in the 
Plan B Project w the non·defaulting participants using the procedure described in paragraph 1.15 
of this Revised Agreement. Participant shall retain any ERU Water Credits the District allocated 
to it as a result of making previous FRICO and SACWSD Installment Payments, together with 
the rights to acquire ERU Water Connection Permits relating to such portion, provided that 
Participant complies with the provisions of this Revised Agreement relating to such portions of 
its Plan B Project Participation Amount which have been paid for. If a participant confirms its 
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commitment to time!~ make it~ Installment and Option Payments. but then fails to timely make 
such payments. the District will conduc! 2 Reallocation of Pani:ipant :\moums ir. accordance 
with pmagraph 1.15 of this Revised Agreement. 

As described in paragraph 1.1 Ste J of this Re,·ised AgreemenL ii the District receives less monev 
than required under all Revised Plan B Project Panicipam Water Resources Agreements. eve~ 
after conducting a Reallocation of Panicipam Amounts ir. accordance with paragraph 1.15 a;- this 
Revised AgreemenL and if the Distric:. after making reasonable effons. has been unable to 
subscribe to the Reallocated Panicipam Amoun! or to find third-party subscribers to the 
Reallocated Participam . .\mount, the options to continue to participate in the Plan B Project 
water of all participants within the Pa~·ment Group rn which the Reallocated Participant 
Amount is su bscrihed will terminate. 

ARTICL£3 
ERt: WATER co:--!\ECTIO!\S 

3.1 The District will record ERL' Potable Water Credits and ERU Irrigation Water 
Credits in favor of Panicipam in accordance witr the tenm; and conditions of this Revised 
Agreement, subject 10 the limitations of Article 4. Such ERU Water Credits will app'y to the 
ERU Water Connection Fee. provided that: 

~j Panicipam has provided the funds as described in this Revised Agreernem 
for the purchase of Participam's Plan B Project Participation Amount: and 

bi Panicipan~. or its successors or assigns. has pre>vided dual disrriburion 
potable and irrigation water system> for the lands within the District depicted on Ei:hibit A. 

3.'.! Issuance ofERU Wate; ConnectioP. Pennits. The District shall issue ERU Water 
Connection Permits upon application by Participant, or its successors and assigns, to develor 
lands within the District depicted on Ei:hibit A to be served pursuant to this Revised Agreeme:11 
upon: 

a) Presentation of building penuits for any structures that are to be the 
subject of the ERU Water Connection: and 

b) Sun·ender of an appropriate number of ERU Potable \Vater Credits or 
ERU Irrigation Water Credits to provide potable and/or irrigation supplies for the building or 
site. Participant or its successor or assign shall inform the District whether such surrendered 
credits were recorded in the District's financial records as a result of Participant's SACWSD 
Installment Payments, FRlCO Installment Payments, or Participant's Initial FRICO Participation 
Amount. Panicipant shall not be required to surrender ERU Potable Water Credits for irrigation 
demands. 
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Where Panicipan: or its successor or assign has exhausted its ERU Water Credits and is therefore 
unable to surrender such crediL~ in exchange for an ERU Water Connection Permit. the District 
will altematively accept the Incremental Water Payment; and 

c) For ERU Water Connection Pe1mits acquired out of Participant's 
Optioned FRlCO Panicipa1ion arnoum, surrender of an appropriate number of Option- Fee 
Credits. 

The intent of paying the FRICC Option Fee at the time of obtaining ERU Water Connection 
Permits is to reduce the risk to other panicipants within the Payment Group of termination of 
their future options unde7 the Plan B Project. The District shall apply any funds paid under the 
Option Payments and Option Fees to 1;1aintain the future options of each Payment Group. 

Where Panicipant or its successor or assign has exhausted its Option Fee Credits and is therefore 
unable ro surrender such credits in exchange for an ERU Water Connection Permit, the District 
''~11 alternatively accept payment for the Option Fee, described in paragraph 1.8 of this Revised 
Agreement; and 

d) Construction in accordance with paragraphs 3.6, 3.7 and 3.8 below of a 
dual water distribution system to serve the land that is to be the subject of the ERU Water 
Connection; anc!, 

e) !'aymem of the then-current System Development Charge and other 
related fees; and 

f) lfapplicable, payment forthe BF! Rebate Fe~; and 

g) Payment of wastewater connection fees required by the District's Rules 
and Regulations; and 

h) Compliance with all other provisions of this Agreement and the District's 
Rules and Regulations; and 

. i) Payment for the then-current Water Resources Fee. 

Prior to issuing any ERU Water Connection Penn its under the final twenty percent (20%) of the 
Panicipam' s Optioned FR!CO Participation Amount, the District will require payment for the 
present value, calculated using an annual interest rate of 3.5 percent, oi Participant's Option 
Payments for the remainder of its Pa)'ment Schedule P.eriod and required under paragraph 
1.6( d)(3) of this Revised Agreement. Upon Panicipant' s payment for the present value of such 
remaining . .o\nnual Option Payments, the District shall allocate in its financial records Option Fee 
Credits. In lieu of Participant's payment for the present value of Participant's remaining Option 
Payments, the District may in its sole discretion accept other reasonable financial assurances of 
future payment for the remaining Option Payments. 
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3.3 Determination ofERUs: l=xchan!!e of Lands. The number and rype ofERl: \Vater 
Credits and System Development Charges required for different types of development \e.!! .. 
multi-family. pa:-ks, etc.\ shall be determined according to the then-currem Dis;rict R:.iles a;d 
Regulations. As to the ERl.1 Water Credits available under this Revised Agreement. the District 
will consider an exchang~ of new land(s·1 for a portion of those lands depicted on Exhibi: A. so 
long as the new lands are capable of beinf served by the District's dual distr:bution system. 
described in paragraph : .6 of this Revised Agreement. The Distric:' s approval of such exchi..nge 
shall not be unreasonably v.•ithheld. with any exchange being subject to reasonable terms a~d 
conditions deiermined by the District. Such terms and conditions shall not include surrender of 
additional ERC Water Credits. or paymi!-nt of additional compensation (other than a nominal 
administrath'e transfer iee 1. as considera1ion for such consen~. 

3.4 Fees. Prio~ t0 obtaining an ERC V.iater Connection Permit, all then-applicable 
fees mus; be paid. including. bu1 noi iimited 10. the Water Resources Fi;e: the System 
Development Fee: an:! tl1e Option Fee. where the Option Fee is applicable. The District, in irs 
reasonable discretion. may adopt new foes or increase established fees for the District in general. 
anc such new fees or increased established fees will apply to this Revised Agreement. The 
Dimict will publish <. s:hedule of appiicable fees annual!:· and will provide such schedule to 
Particip~nt with irs annua: Oc:ober J notice requesting commitment ;o make Panicipam's annual 
payments. 

3.5 Par:icipam ackn0wledges that this ReYised Agreement may not provide water 
resources to mee: all of the water su;iply needs of the proper.ies depicted on Exhibit A, and that 
Participant may be obligated w emer imo future water resources agre~ment(s) to mee: any 
additional water su;iply demands over and above the ERli Potable and Jrrigation Water 
Conne:dons Par.:icipan: migh; obtain under this Revised Agreer.ient. 

3.6 Consuuction of Dual Distributiol' Svstem. The Parties agree thal with respect 10 
development of property served by ERU Water Connec1ion Permits purchased pursuant to tl1is 
Revised ACTeement, consrruc!ion shall bclude a '·dual pipe" water supply system. which shall 
consist of ( l) the Potable Water System, constituting piping for delivery of potable water for 
indoor uses. including but not limited to, drinking water facilities. ba1hing facilities, and other 
sanitary facililies. and outdoor vehicle v.11shing and other non-irrigation omdoor uses, and (.'.l) the 
irrigation \\'ater System. constituting piping i'or delivery of irrigation water for ou1door irrigation 
svstems. The Potable Water System and the lrriga1ion Water System shall be constructed 
pursuant to tlte District• s specifications. The District may, at any time, deliver potable water 
through the Irrigation Water System in lieu of delivery of irrigation water. 

3. 7 Jn order to serve the panicipalll lands depicted in Exhibit A, the District shall 
install, at its sole cost and expense, the main water delivery facilities for the Irrigation Water 
Svstem in accordance with the Master l:ti!ities Plan of the District. as such plan may be revised 
f;om time to time by the District Provision of ERUs to participams is subject to construction of 
the main water delivery facilities for the Irrigation Water System in accordance with the Master 
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Utilities Plan of the Dimic; necessar: w pro\'ide ERUs tc the participams. While the District 
will use reasonable effom to install such main water deliven· facilities for the lrrieation Water 
System in accordance with its Master Utilities Plan, it cann~t guarantee that such main water 
deliver: facilities for the Irrigation Wa:er System \\'ill be secured in accordance with a pa:-ticular 
s:.hedule of projected d!."velopmen~. 

3.8 Participant or its successo:s and assisms shall install. accord in~ to the District" s - -
then-current specifications. and a: their respective sole cost and expense. all piping and facilities 
required for delivery of water from the main water delivery facilities for the Irrigation Water 
System installec by the District to each lot or parcel to be sen•ed i:>y the water supply. As to 

extensions of the Potable Water System necessary w serve the participam lands. Participant or its 
successors and assigns shall be required to extend water mains and construe: related facilities at 
thei~ respective cwn :osL as set forth in the District" s Rules and Regulatiom. Upon completion 
by Participam or its successors and assigns of construction of such dual water supply lines, the 
District shall make appropriate inspection and notation of its records to reflect such construction. 

:;_9 Facilitv Desism Criteria. The then-current facility design criteria set forth in the 
District's Design Specifications and Standards, together with any applicable provisions of the 
District's Rules and Regulations. shall apply to all facilities constructed to supply potable and 
irrigation water supplies tc• the panici;;am ian:ls. 

ARTICLE 4 
\\'ATER .'\J'\"'D S."'-''\"ITATIO"\ SER'i'lCES 

4. l General. The District shall provide water and sewer service to the participant 
lands depicted on Exhibit A in accordance with the then currem District's Rules and Regulations 
and Design Standards and Specifications. All public water and sanitary sen•ices provided shall 
require Participant or its successors and assigns to construct the extension of potable main water 
Jines and sewer lines and related facilities to sen•e their pro;>erties, all as set forth in the District's 
Rules. The issuance of any ERU Water or Sewer Connection Permits shall be subject to the 
payment of all fees and charges, as specified in this Revised Agreement, complianct with the 
Distric;' s Rules and Regulations, compliance with the District"s Design Specifications and 
Standards, and the completion of needed wastewater plam expansion to provide the requested 
public sev"er sen•ices. 

4.2 Connection Contin£encv. · The District's obligation to issue Participant or its 
successors and assigns ERU Water and Sewer Connection Permits is expressly contingent on 
expansion of the District's existing wastewater treatment plant. certain ciead-end improvements, 
and completion of a regional wastewater plant so as to include capacity for the District. The 
District shall use reasonable efforts to complete these wastewater projects or complete alternative 
and additional projects. 

4.3 Wastewater Capacitv Constraints. Upon written request by Participant or its 
successors and assigns, the District shall pro\'ide a status report regarding the completion of the 
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foregoin& projects. lfthe issuance of ERl' Wa·,er and Sewer Connectior. Permits to Participant 
o:- hs suc:essors and assigm is constrained by a lack of available wastewater collection and 
treatment facilities. the Parties shall meet and in good faith try to negotiate an agreement under 
which pre-payment of sewer connection fees may allel'iatc. in whole or in part, any constraints 
on issuance of ;ewer permits. In the e\•em the wastewater plant expar.sion; described herein are 
not successfully CQmpleted within the time-frames described above. ti1e :r:RL Water Credits shall 
remain in full force and effect and may he used at such time when the conditions are satisfied or 
:he District is otherwise able tc prol'ide sen·ice. 

4.4 Connection Thresholds. The District vdll afford the opportunity to all participants 
to purchase ERU v-:ater Connection Permits on an as-needed basis each year. unless total 
demand for new connections by all users in tile Disi:-ic; has exceeded either of the followin!! 
thresholds: -

a) Ctiliza!ion of new ERC Water Connection Permits within the District has 
exceeded an average of J,800 per year between lant:a~· !, .'.?OO:: and the date on which the 
anticipated regional wastewater treatment plant becomes operational. or 

b) Uti\iza!ion of new ERV Water Conne::tion ?t'.'mits in the Dimict in any 
one year exceeded or v.1lll exceed ::!~:!66. 

4 .:; Connection Alloca:ion. If total demand for ER'C \\'ater Connedon Permits has 
exceeded these threshoids. the District will a\\o:ate ERU Water Connection Permits to all 
panicipants in annual increments. If the total demand for ERU Water Connection Permits has or 
\\'ill exceed t.'1reshold a), then the Distric: will allocate to each participant 3.98% of the 
participant"s emire Pian B Project Panicipa:ion Amoun:, no; to ex:eed the portion of the 
participam' s Plan B Prqiect Participation Amoum paid for up to that time. m the case of excess 
of threshold b). the number wili be 5.0% of the participant's entire Plan B Project Participation 
.'\mount, not to exceed the portion of the panicipan:"s Plan B Pro_iect Participation Amount paid 
for up to that point in time. fSec Connecrion Aliocarions. Schedule ~). 

4.6 Procedure for Allocations Suhiec! to Rules and Re~ulations. Specific provisions 
for implementing these allocations will be developed, if necessary. and included in the District's 
Rules and Reguladons. 

4.7 Provisions of Sen•ice Suhiect to A\'ailable Water and Wastewater Cauacitv. 
Additional water supplies and wastewater treatment capacity necessary to serve participant lands 
will be pursued by the District. Provision of ERU Water Connection Permits to participants is 
subject to construction of public water and wastewater facilities necessary to provide ERU Water 
Connection Pennits to the participants. While the District will use reasonable efforts, it cannot 
guarantee that such water supplies or wastewater treannent capacity will be secured in 
accordance with a particular schedule of projected development. The District allocates portions 
of system development fees, wastewater resource fees and similar purpose fees to the acquisition 
of water supplies, water facilities and waste"·ater treatment capacity and the District agrees and 
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commits to continue its policy of using such fees for the acquisition of water supplies. water 
facilities and wastewater facilities for overall impro\'emem; to the Districr"s water and 
wastewater system which will assist with the provision of service to the panicipams . 

. u: Reallocation of Annual ERl. Allocations. If in any given year any Participant has 
not purchased the ERC Water Connection Permits allocated to it in accordance with a 
Connection Allocation under paragraph 4.5 of this Revi.;ed Agreemem. the District will offer the 
unused ERC Water Connection Pennits a\'ailable under such Connection Allocation to other 
Plan B Project Panicipam;;. 

4.9 'ir Effect on GID Allocations. Tb.e ERl' V.'ater and Sewer Connection Permit 
allocations set fonh herein shall not modify o' limit Panicipant's ability to receive ERli Water 
Connection Permits allocated by the District for those lands originally included within the 
Northern Infrastructure General lmprovemem District (see paragraph 6 of the Agreement 
berween the District and the GID dated April :7. 1998): neither ParticipanL nor any other land 
owners within the GID, are considered to be be!leficiaries. third party or otherwise. of such 
agreement. 

4.10 A!?Teement to Ne2otiate. The parties agree 10 negotiate in good faith as to water 
and sewer connection pennit allocation issues tha1 arise. 

5 .1 DELETED. 

5 .2 DELETED. 

5 .3 DELETED. 

ARTICLE 5 
DELETED 

ARTICLE6 
!\llSCELLA. "\EOL'S 

6. J Transfer of Participation Amounts. The District has entered into agreements with 
other persons and entities for pa:-ticipation in the Plan B Project. Participant may transfer all or 
any ponion of Panicipant' s rigln to panicipate in the Plan B Projec1 and receive ERU Water 
Credits and to purchase corresponding ERU Water Connection Permits under this Revised 
Agreement to other persons and entities with whom the District has entered into Revised Plan B 
Project Participant Water Resources Agreements, upon consent of the District, which consent 
shall not be unreasonably withheld. Such transfers to other participants or participants' related 
entities of options to participate in the Plan B Project and receive ERU Water Connection 
Permits and ERU Water Credits shall not be subject to the additional conditions of this paragraph 
6.1. Participant or its related entities may also acquire all or a portion of agreements from other 
persons and entities for participation in the Plan B Project, upon consent of the District, which 
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consent shall not be unreasonably withheld and upon such acquisition shall not be subiect to the 
additional conditions of this paragrap]o 6. I. ~or will ~ transfer o1 any of Par.icipa~t' s Initial 
Panicipation Amount be subject to the additional conditions described below. 

Panicipant may transfer any contractual imeres1 it holds under this Revised Acreemem to a 
subseguent purchaser of !'ani:ipanr·.< pmpe:<y depicted on Ex.hibit A. or a corpor;te or business 
entil) successor for use on that proper!) subject tC> the conditions described bel0w. 

If and only if no other participam or par.icipant · s related entity is interested in acquiring any 
ponion of Panicipam's Plan B Prn,iect Panicipation Amoum, Panicipam is als0 emitled to 
transfer such interest to othe:· persons and entities that own land within the District, upon consent 
of the Distric1 and on certain conditions described belc!\\'. However. Panicipam is entitled to 
transfer any contractual interest h holds under this Revised Agreement 10 a subsequent purchaser 
of Participant's proper!)• depicted on Exhibit A no:\\'ithstanding another Plan B Project 
par:icipam's o~ i:s related emit)" s interest in acquiring the same interest. 

The District will not recognize any transfer by Panicipant of all or a por::ion of Panicipant' s 
contractual interest under this Revised Agreement unless and until the DiStrict has reviewed and 
cor.semed to such transfer. Tne Dist:'ic: will no: reYiew any transfer without receipt of payment 
for the then-current transfer fee. 

a) If the proposed transfer entai!s e. righ: to obtain 50 ERV Water Connection 
Permits or fewer, the Panicipam may onl~ transfer such right to obtain ERU Water Connection 
Permits for which it has already made the associated Installment Payments and has therefore 
been allocated in the District's finandal records ERU Water Credits and is entitled to the 
issuance of ERC \\'ate~ Connection Permits upon crnnpliance \\'it!1 the requirements listed in 
Paragraph 3.2 of this Revised Agreement. TI1e District may approve such transfer only upon 
receipt of payment for all FRlCO Option Fees associated with the transferred rights. In lieu of 
payment for all FRJCO Option Fees asso:iated with the transferred righ:s, the Distric; may, in its 
soie discretion. accepl other reasonable financial assurances of future payment for those FR1CO 
Option Fees. 

b) If the Par:icipant proposes to transfer the right to purchase more than 
:50 ERU Water Connection Penni:s. the District may approve such transfer only upon the 
District's reasonable detem1ination that the proposed transferee is financially solvent such that 
the transfer to the transferee will not unreasonably jeopardize the District's abiiity to continue to 
obtain Plan B Project water for the remaining panicipants within the Payment Group to which 
the transferred Panicipation Amount belongs. Additionally, the District may impose reasonable 
tenns and conditions on the transfer, including, but not limited to, reasonable financial 
assurances of the transferee· s ability to make future payments unde; this Revised Agreement. 

c) The District's ap?rm·al of any transfer of a ponion of Panicipant's 
contractual interest under this Revised Agreem_ent shall not modify Participant's obligation to 
make annual Installment and Option Payments as required in paragraph 2.6(c) hereof, ex.cept as 
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described belo"·· Panicipam shall continue tc• make annual Installment and Option Payments as 
contained in Schedule '.:. sub,iec; to an: credii Panicipan: ma: receive for payments made "'' 
Participant or by Participant ·s assigns under this Re\'ised Agreement. The District shall provid~ 
ERU Water Connection Permits to Panicipant's approved assigns in accordance with the 
Districr's obligation under this Re\'ised Agreement to prol'ide ERU \\'ater Ccmnection Pennits to 

Participant. Panicipanr's approved assigns shall no:. however. succeed to any of Panicipam·s 
contractual interest under this Revised Agreement. nor shall Participa11t' s assigns become 
participams of the Pian B Pro,iecL excep: as prcl\'ided in subsections (c)(l) and (c)('.:). below. 
Participant's assigns shall have no rights from or obligations directly to the District: Participant's 
assigns shall have rights and obligations pursuant only to thefr agreements with Participant. 

( l 1 \\'here Participant transfers any portion of its contractual interest in 
the Plan B Project to another participant or a participant's related entity. however, Panicipant 
shall no longer be obligated tc make annual Installment and Option Payments :issociated with the 
transferred interest. s0 iong as the pa:-tici?ant-assignee assumes such obligation in the transfer 
document. \\'here the panicipam-assignee assumes such ob!igation, the District shall issue 
Participant and the participant-assignee each a revised Schedule 2 reflecting the transfer and 
resulting ne\\· payment obligations. 

lA) The participam-assignee·; assump:ion of the obligation to 
make annual Installment and Option Paym; :us associated with the t:'ansferred interest shall be in 
accordance with Partidpam· s pa:1nem obliga:ion. including, but not limited to, the Payment 
Schedule described in paragraph :.6(d) oi'this Re\'ised Agreement. 

CB) The participam-assignee's assumption of the obligation to 

make a1mual )nsrallmem and O?tion Pa:ments associated with :he transferred interest shall 
merge the transferred interest into the panicipam-assignee's obligation under its Reyised Plan B 
Projecr Panicipant Wate~ Resources Agreement. except that the Payment Schedule described in 
paragraph 2.6(d) of the Re\'ised Plan B Project Panicipant \\'ate~ Resources Agreement under 
which the District originally granted rights to the transferred participation amoum will remain 
unchanged, and therefore participant-assignee's failure to make an annual Installment Payment or 
Option Payment associated with the transferred amount shall constitute a payment default under 
paragraph ~.8 of its Revised ?Ian B Project Par.icipant Water Resources Agreement. 

(:!) \\'here Panicipant transfers its entire contractual interest under this 
Revised A~eemenL the transferee shall become a participant of the Plan B Project. Participant's 
transferee ~hall succeed to this Revised Agreement in its entirety. with no modi5cations, and 
shall obtain rights directly from and have obligations directly to the District, subject to the 
District's abi!i~· to !ntpcse reasonable ter:ns as described in subparagraph (b), above. 

6. 2 Executof\· Interest. Participant's rights under this Revised Agreement are contract 
rights and depend on and are contingent upon the complete and full perfonnance by Participant 
of all of its obligations hereunder. Notwithstanding an)thing herein to the contrary, the District 

19 



may re-allocate Parti:ipant"s rights hereunder if there is an e\'ent requiring a Reallocation of 
Participation Amounts as described hereunder. 

6. 3 Commitment to Re-ne!!otiate with FRICO. The Pa1ties hereby confirm their 
intent to anemp: to work on the pmemial renegmiation of the Districl' s acquisition of this water 
supply from FRICO. The District will appoint a representative to lead a comminee of 
participants of the Pian B Project to draft a proposal to FRJCO, Burlington, and Henrylyn to 
amend some of the terms regarding the District"s acquisition of Plan B Project water resources. 
TI1e District shall establish such committee no later than May 15. 2007. The committee shall 
prepare such proposal for presentation to FRJCO, Burlington, and Henryl~~1 no later than Au!!ust 
l, :?OOi. Tne Pa-iies affirm that this Revised Agreement is controlling absent any modifications 
in accordance with paragraph 6.9 of this Re\'ised Agreement. 

6. 4 Encumbrances. Where Panicipant voluntarily pledges its contract intereru in this 
R.e\'ised Agreement as security for a loan, it shall notify the District of such pledge and 
encumbrance. The notice shall issue jointly from Panicipant and the lender holdine the 
encumbered interest and shall confirm that the lender, its successors and assigns, will f~rther 
promptly notiiy the District of any alleged defauh by Participant on its obligation to such lender. 

I 

a) upon receipt of any such notice of default or event of default, fae District 
will discontinue issuance of ERC Water Connection Permits to Parti~ipa.,t or its successors, 
assians. and transferees (includinQ lender and its desi!!ll••) until it receives further notice from 
such l;nder or a court of comp;ent jurisdiction that Panicipant's obligation is no longer in 
default and any performance and moneta~· defaults of Participant or any successor under this 
Revised Agreement have been satisfied in full. 

b} Any voluntary or invobma-:· transfer to a lender 6r any third party as a 
result of a default under such loan secured by an interest in this Revised Agreement shall be 
subject to the consent of the District, which consent shall not be unreasonably withheld. 

c) A lender's notice to the District of Participant's alleged default or evem of 
default shall not modify Participant's obligation to make a1mual payments under paragraph 2. 6( d) 
of this Revised A!!l"eemem or the District's ability to conduct a Realiocation of Participant 
Amounts under pa;agraph J .15 of this Revised Agreement in the event of a Payment Default as 
described in paragraph 2. 8 of this Revised Agreement. 

6. 5 Notices. Whenever any notice, demand, or request is required or provided for 
under this Revised A!!reement, such notice, demand, or request shall be provided in writing to 
the followin2 addres;es or such other addresses as may be designated by a party by notice. 
Notice shall -be deemed received when personally delivered, or three :lays after having been 
deposited in a U. S. Postal Service depository to be sent by registered or certified mail, return 
receipt requested, with all required postage prepaid, or one business day after having been sent by 
o\•ernight courier. Notice may be concurrently sent via email, but will not be deemed received 
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until personally delivered or three days after haYing been deposited in a lJ.S. Postal Service 
depository: 

To Participant: 

To the District: 

Copy to: 

Dunes Investment Par:ners, LLC 
Jim Marshall. Manager 
7108 - M.S. Alton Way 
Englewood. Colorado 80112 
Email: jimmarsha!J;c/lhcxdeveionment.com 

General J\1anager 
South Adams County \\' ater and Sanitation District 
65 95 East 70th Avenue 
Commerce City, Colorado 8003 7-0597 
Email: PlanBProject@sacwsd.org 

Timothy J. Beaton, Esq. 
Moses, Winem~·er, Harrison and Woodruff. P.C. 
P.O. Box 1440 
I 002 WalnuL Suite 300 
Bouider, Colorado 80306 
Email: tbeaton@mwhw.com 

Panicipam shall promptly notify the District a! the above-listed addresses of any changes to the 
address to which the District may send any notices pertaining to Participant's interest undertnis 
Revised Agreement. 

6. 6 Time is of the Essence. Time is of the essence with respect to each and every 
aspect of this Revised Agreement, and stric: compliance with all time requirements is at the heart 
of this Revised Agreement and shall be strictly enforced. 

6. 7 Authoritv. The individuals executing this Revised Agreement on behalf of their 
respective entities are authorized by the entities to execute this Revised Agreement on behalf of 
their respective entities. 

6. 8 Default. Tne failure of a party to this Revised Agreement after closing to perfonn 
or observe of any of the covenam.s, terms, or conditions of this Revised Agreement other than 
Participant's obligation to annually notify the District of its commitment to timely make 
requirement payments or Panicipa'lt's obligation to make Annual Installment or Option 
Payments shall, after reasonable notice and the opportunity to cure, be an event of default. It is 
expressly understood and agreed that the failure of Participant to make an Option Payment or 
Annual Installment Payment described herein shall not be considered an event of default with 
respect to this paragraph 6.8, provided, however, that following the failure to make an Option 
Payment or Installment Payment required under paragraph 2. 7 of this Revised Agreement, 
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Par.icipam \\'ill nm re:ain any future rights tc> exercise the option t0 participate in the Plan B 
Project pursuant 10 paragraph '.:.8 of thi> Re\'ised Agreement. 

a) Any default resulting in a threat to public health. sefety. or welfare shall be 
cured immediately b;. the dei'aulting pal'!)'. A> to any other default, a party who claims that 
another part) has failed w perform as required by this Re\'ised Ag:reemem shall provide wrinen 
notice to the other pan: sening fo:-J1 the specific failure complained of and shall provide that 
party a minimum of thirty (30) days within which to cure or within which to a!!l'ee with the 
complaining pal'!)· or. a plan to cure the default. except that where an emergenc~· -circumstance 
exists which requires injunctive or other immediate relief. a par:y may commence a sui: prior to 
the running of the cure period. If the defaulting party does not cure within the time allowed. it 
shall be deemed to constitute an Event of Default. 

b) Upon the occ:ir.ence of an Evem of Defaul:. the non-defaulting pal'!)' will 
h~ve the right 10 enforce its rights under this Re\'ised Agreement and any applicable !av.· by such 
suit, action, or special proceedings a; the ;iarty deems appropriate including. wij1out limitation. 
specific performance of any covenant in this Re,•ised Agreement. If the District is tile non­
defau1:ing pa.~'. it may suspend the defaulting Participant's right to obtain further ERU Water 
Connection Permits until satisfactory cure of the Event of Default. Except as otherwise provided 
for herein, all rights and remedies of the Parties may be exercised with or without notice, shall be 
cumulative. may be exercised separately. concurrently. or repeatedly. and the exercise of any 
su=h :-ight o: remedy shal! not affe:t o: im?c.i: the :x.ercise of any 01her rights or remed~·. 

c) The failure of a party to insist, on one or more occasions, upon the strict 
obseI\'ation of any of the tenns of th!; Revised .Ai.g:reement s~:all no: be construed as a \\•aiver or 
relinquishmem in any furore occasion of any of the terms of this Revised Agreement. 

6. 9 Entire Am-eemem: l\fodificati0ns. The making. execu:ion and deiivery of this 
Revised Agreement by the parties has been induced by no representations, statements, warranties 
or agreements other than these expressed in this ReYised Agreement. This Revised Agreement 
embodies the entire understanding of the parties as to the subject maner hereof and there are no 
further or other agreements or understandings, wrinen or oral, in effect between the parties 
relating to its subject maner unless expressly referred to in this Revised Agreement 
Modification of this Re,·ised Agreement by the panies may be made only by a "Titing signed by 
the parry or panies to be bound by the modification. 

6. 10 Recording. This Revised Agreement shall be recorded ai the office of the Adams 
County Clerk and Recorder at or following the Closing. 

6. l l Estoppel and Waiver. No term or condition of this Revised Agreement shall be 
deemed to have been waived, nor shall there be an es1oppel against the enforcement of any 
provision of this Revised Agreement. except by a signed wrinen instrument of the party charged 
with such waiver or estoppel. No such written waiver shall be deemed a continuing waiver 
unless specifically stated in its tenns. Each such waiver shall operate only as to the specific term 
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or condition waived and shall nm constitute a waiver of such tenn or condition for the future or 
as w any a:t other than thar specificall: wai\'eci. 

6. 12 Assi!mment and Delegation. Participant l:ad the ability to assign the Original 
Agreement prior to Closing su~i~t to the Dimict"s consent, which consent could not be 
unr::asonably withheld. though the District could condition its consent upon reasonable terms to 
be assumed ti: any assignee. Any assignee was required to assume in writing all obligations 
imposed upon Participant pursuant to the Original Agreement Panicipam may still assig;:; all or 
pan of its contractual right to allocation ofERr Potable Water Credits and its contractual ri!!ht to 
obtain ERl' Irrigation Rights Credits 10 successors-in-interest as to the propenies depict~d on 
Exhibit A, subje:t to the terr.1s of this Re,·ised .'\greement in~Juding ?aragraph 6.1: the ERi..:: 
Water Credits allocated in the Distri:t's financia! records in Panicipan:'s favor also shall be 
assignable w other lands as exchanged under paragraph 3.3. 

6. J 3 Survival. The ricrhts and oblicrations of the partie.> hereunder shall remain fullv 
enfor~eable until such :ime as a-;,y and al' te~s and conditions of this Revised Agreement a;e 
completely fulfilled. 

6. i 4 Construction. The headings of sections and subsections in this Revised 
A!!reement are i:"lcluded sole]\" for convenience of reference and shall nm control the meanin£ or 
in~erpretation of any of the p~visions of this Agreement. -

6. 15 Countemarts. This Revised Agreement may be executed in two or several 
counterparts and all :ounterparts so executed shall constitute one agreement binding on all of the 
parties, notwithstanding tha: all the parties are not signat0ries tO the original or the same 
counterpart. 

6. 16 Severabilil\". TI1e invalidity or unenforceabilit:• of any of the provisions of this 
Revised A!!reement shall 110: affect any other provision of this Re\'ised Agreement which shall 
thereafter be construed in all respects as if such invalic c~ unenforceable provision were omined. 

6. l i Controllin!! Law and Venue. This Revised Agreement shall be governed under 
and controlled pursuant to the Jaws of the State of Colorado. and the venue for any disputes 
hereunder shall be in the District Coun. Adams Couni:·. State of Colorado. 

6. 18 No Third PartV Benefit. This Revised Agreement is solely for the benefit of the 
parties to this Revised Agreement, and the Parties do not intend for there to be any third party 
beneficiarv associated with this Revised Agreement. Nothing in this Revised Agreement 
e>qiressed. or implied is intended or shall be construed to confer upon, or to give or grant to, any 
person or entity other than the parties, any righ:, remedy or claim under or by reason of this 
Revised Agreement or any covenant, condition or stipulatior, hereof, and all covenants, 
stipu Jations. promises and agreements in the Agreement contained by and on behalf of the parties 
shall be for the sole and exclusive benefit of the parties. 
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6. i 9 Effective Date of A!!reement. This Revised Agreement shall be effective on the 
last date it is signed by th~ Parties. 

PARTlCll'A.:"\'f, 
DL'.NES NVESTME!\T PARTNERS. LLC. 
a Colorado1imited liabiiity compan: 

I 

\ /'! 
I I;) .)DOI 

' 

sorTHAD-'}'.l s COU!\'TY \VA TER A. t\"D 
SANITL>.. TIO'!\ DISTRICT. a Colorado Special Dist:ict 
by andfchrou~h its W.•.TER A1'.1) SE\\'ER E'>:TERPR!SE 

,,. 
By , /' 

Mik~ 

STATE OF COLORADO 

COL:--:TY OF ----

) 
) SS. 

) 

~ - ( ,...._ 
Date: / ~-::J._ ~ .. i .. ..' I 

The iore~oil1£ instrument was acl:nowled~ed before me this / 2 ..,.,_. da,· of :J . .;/ IP; 

2007 by Jim M~·shall, Manager, Dunes Jnvesnne;t Pa:·u1ers, LLC. a Colorado limited liilliiiity 
company. 

WJTNESS my hand and official seal. 
I I 

My commission expires: -=?~.'-i-'-3-'-1_.,./_o_'1'-----,'?'--r.~·,.,- ~' //%' ,,.,.,..- I ' . 
'---) (A ,_..../ 

I u.. -
Notary Public 
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STA TE OF COLORADO ) 
)SS. 

COUNTY OF ADAMS ) 

The foregoing instrument was acknowledged before me this f1.~ay o~ , 'I\, 1 

2007, by Mike Benallo as President of South Adams Coum:y Water and Sanitatio~ ~ 
Colorado special district, acting by and through its Water and Sewer Enterprise. 

WITNESS my hand and official seal. 

My commission expires: \ /'?:,\ / 'd,'D\ \ 
I I 

~ 
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ASSIGNMENT AND BILL OF SALE 
(Plan B Project ERU Water Credits and ERt.: Water Connections) 

RECITALS: 

A. ."-ssignor is a pany to that cenair. Re,·ised Plan B Project Participant Water Resources 
Agreement dated July 26, 2007 ("Plan B Project Agreement") between ."-ssignor, and the South Adams 
County Water and Sanitation District ("District") wherein Assignor was given the opportunity to receive 
certain ERU Water Credits and to purchase ERV Water Co!Ulections to be used in connection with certain 
lands within the District as depicted on Exhibit A to the Plan B '.'roject Agreement. ."-ssignor" s lands 
depicted on Exhibit A to the Plan B Project Agreement are hereinafter referred to as "the Propertv". 

B. The Pian B Project Agreement allocates to the Assignor the right to receive one hundred 
thirty-six (136) ERU Water Credits and to purchase corresponding ERU Water Connections, which right 
is available to Assignor under the terms of the Plan B Project Agreement (the "Plan B Project Rights"). 

Based on payments Assignor has made to the District in accordance with the Plan B Project Agreement, 
Assignor has received forty-five and thirty-three hundredths (45033) Optioned FRICO ERU Water Credits 
recorded in the District's financial records. In addition to the above-des::ribed rights, Assignor has 
received sixty-three and forty-four hundredths (63.44) Option Fee Credits, which have been recorded in 
the District's financial records. 

C. Assignor desires to assign all its right, title, and interest in and to the credits recorded in 
the District's financial records to Assignee. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
is hereby acknowledged, Assignor and ."-ssignee hereby agree as follows: 

I. Capitalized Terms. All capitalized terms that are used herein but not defined herein 
shall have the meaning ascribed to such terms in the Pian B Project Agreement, which is incorporated 
herein by this reference. 

2. Assignment. Assignor hereby grants, bargains, sells and conveys to Assignee all of its 
right, title, and interest in and to the following (collectively, "Transferred Participation Amount"): 

Forty-five and thirty-three hundredths (45.33) FRICO ERU Water Credits recorded in 
Assignor's favor in the District's fmancial records and the right to purchase 
corresponding ERU Water Co!Ulections, which right is available under the terms of the 
Plan B Project Agreement. · 

Sixty-three and forty-four hundredths (63.44) Option Fee Credits recorded in Assignor's 
favor in the District's fmancial records pursuant to the terms of the Plan B Project 
Agreement. 

Assignee acknowledges and agrees that it shall be required to pay any normal and customary tap fees, 
connection charges and any and all other fees or payments payable to the District with respect to the 
purchase ofERU Water Connections in the same manner as is normally charged by the District relating to 
such ERU Water Connections, including, but not limited to, the FRICO Option Fee. Assignee hereby 
assumes and agrees to perform and observe all covenants, conditions, provisions and obligations 
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contained in the Plan B Project Agreement related to the Transferred Participation Amount, including, but 
not limited to, payment of additional fees described in paragraph 3.2 of the Plan B Project Agreement. 

3. Restrictions on Use of Transferred Participation Amount. Assignee holds the 
Transferred Participation Amount for the benefit of and use by Assignor on the Property. Assignor agrees 
that Assignee may nonetheless assign all or any portion of the Transferred Participation Amount to other 
individuals or entities in accordance with the tenns regarding transfer set forth in the Plan B Project 
Agreement without Assignor's prior consent. The parties acknowiedge that assignments of all or any 
portion of the Transferred Participation Amount for use on lands other than the Property shall require 
execution and recording of a covenant against the Property for the benefit of the District and its 
successors and assigns serving as notice that such transferred ER Us are no longer available for use on the 
Property. 

4. Provisions Relating to Allocations b~· tbe District. Under the terms of the Plan B 
Project Agreement and the Resolution of the Board of Directors of South Adams County Water and 
Sanitation District Regarding Allocation of ERUs to FRICO Participants adopted August 28, 2001 
("FRICO Resolution''), under certain circumstances, the District will allocate ERU Water Connections 
among Plan B Project participants ("Tap Allocations"). In particular, the District has the right to impose 
Tap Allocations among Plan B Project participants if (i) utilization of new ERU Water Connections 
within the District has exceeded an average of 1,800 ERU Water Connections per year between January 
l, 2002 and the date on which the anticipated regional wastewater treatment plant becomes operational, or 
(ii) utilization of new ERU Water Connections in the District in any one year has exceeded or will exceed 
2.266 ERU Water Connections. The District's issuance of ERU Water CoIU1ections, which are the 
subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution; and (b) the terms and 
conditions of the Plan B Project Agreement. 

5. Resen·ation. This Assignment shall be limited to a transfer of the Plan B Project rights 
described in Section 2 of this Assignment. 

6. Consent of the District. The District"s consent to this Assignment, which will not be 
granted without receipt of payment for the District"s transfer fee, and entry of this Assignment on the 
District's books is required before this Assignment is effective. 

7. No Modifications. Nothing in this Assignment shall be deemed to modify any of the 
terms and conditions of the Plan B Project Agreement or the FRJCO Resolution. 

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day and year first 
above written. 

ember 
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June 29, 2009 

SOUTH ADAMS COUNTY 
WATER & SANITATION DISTRICT 

James Marshall 
7108-M South Alton Way 
Englewood, Colorado 80 ! 12 

Dear Jim: 

Re: Assignment and Bill of Sale !Plan B Project ERli \\later Credits and 
ERV V.'ater Connections\ between Dunes lD\•estment Partners. LLC 
and P&S Investments. LLC dated Mav I. 2009 

South Adams County Water and Sanitation Dist."ict (''S. Adams") hereby consems to the 
assignment and sale of Plan B Project credits from Dunes Investment Partners, LLC ("Dunes") 
to P&S Investments. LLC ("P&S") ("Transfe:Ted Credits"). S. Adams notes that the Transferred 
Credits were recorded in favor of Dunes pursuant to the Revised Plan B Pro,iect Participam 
\Vater 'Resources Agreement dated July 26, 2007 between Dunes and S. Adams ("Plan B 
Agreement"). The Transferred Credits are as follows:. 

Forty-five and :hirty-three hundredths (45.33) FRJCO ERU Water Credits 
recorded in Assigno:'s favor in the District's financial records and the righ: 10 

purchase corresponding ERU Water Connec:ions, and 

Sixty-t.'uee and forty-four hundredths (63.44) Optiori Fee Credits recorded in 
Assignor's favor in the Distric:' s financial records. 

Through the above-described assignment, Du.•es and P&S acknowledge the possibility of 
a redudon of the amou:u of taps available each year in the event that thresholds of demand are 
exceeded within S. Adams as a whole. Dunes and P&S acknowledge tha-::, by their acceptance of 
this consent lener, they hereby agree to release S. Adams from, and waive any and all claims, 
losses or causes of action that may result from S. Adams' consent to the Assignment and Bill of 
Sale. Dunes and P&S further acknowledge that, by their acceptance of this consent letter, they 
also agree to defend, indemnify and hold S. Adams harmless from and against any and all 
claims, losses or causes of action that may result from S. Adams' consent to this Assignment and 
Bill of Sale. 

According to the terms of the Assignment, P&S holds the Transferred Credits for the 
benefit of and use by Dunes on its property depicted on Exhibit A to the Plan B Agreement. S. 
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Jim Marshall 
June 25, 2009 
Page2 

Adams' consent to the Assignment is therefore consistent with the terms of the Resolution of 
Board of Directors of South Adams Count\' Water and Sanitation District Re11ardin11 
Assignments and Transfers of Interests in Wate~ Connection Allocations and Water Re;ourc~ 
Participation Agreements because the property with which any available ERU Water Credits are 
to be utilized is: (l) annexed into Commerce City; (2) included within the District's boundaries; 
(3) located within the DRCOG t.:GB; and (4) part of the property depicted in Exhibit A to foe 
Plan B Agreement. 

cc: Marjorie L. Sant, Esq. 
Douglas D. Scott, Esq. 

Sincerely yours, 

SOUTH .tlD . .<1,..M:S C01J!'TY '\\'ATER .AJ\1) 

S . .l\N~: nION DISTRICT 

2titrnstrict Manager 



 

 

EXHIBIT 3 - ERU PURCHASE SCHEDULE 
 
 
 

Year Minimum Option ERU's to be 

purchased by Catellus annually 

Exercise Notice 
Deadline 

Annual Purchase 

Deadline 

2016 50 October 31, 2016 December 15, 2016 

    

2017 50 October 31, 2017 December 15, 2017 

    

2018 50 October 31, 2018 December 15, 2018 

    

2019 50 October 31, 2019 December 15, 2019 

    

TOTAL 200    
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EXHIBIT 4 
 
 ASSIGNMENT AND BILL OF SALE 
 (FRICO ERU Water Credits, Option Credits and ERU Water Connections) 
 
THIS ASSIGNMENT AND BILL OF SALE (“Assignment”) is made the ____ day of 

_______________, 2015, by City of Commerce City, a Colorado municipality, whose address is 

7887 E. 60th Avenue, Commerce City, CO 80022 (“Assignor”) in favor of Catellus CC Note, 

LLC, a Delaware limited liability company whose address is ___________________________. 
 

RECITALS: 
 

A.  Assignor has purchased certain ERU Water Credits and Option Fee Credits 
(collectively “FRICO ERU Credits”) pursuant to that certain Revised Plan B Project 
Participant Water Resources Agreement effective December 12, 2007 (“Revised Water 
Resources Agreement”) between the South Adams County Water and Sanitation District 
(“District”) and Craig Ranch Golf Course, LLC  and Las Vegas Gaming Investments, LLC 
(collectively “Craig Ranch”).  The FRICO ERU Credits provide the opportunity to purchase 
ERU Water Connections to be used in connection with certain lands within the District as 
described in Exhibit A to the Revised Water Resources Agreement, in accordance with the 
terms of the Revised Water Resources Agreement.   

 
B.  On or about _____________, 2015 Assignor and Assignee entered into a 
Purchase and Sale Contract (“Purchase Agreement”), relating to the purchase of FRICO ERU 
Credits. 
 
C.  Assignee is the owner of the property described in Exhibit A attached hereto 
(“Property”).  The Property is generally located within the lands described in Exhibit A to the 
Revised Water Resource Agreement.  At the time of acquiring the Property, Assignee 
anticipated that it would acquire interests in FRICO ERU Water Credits available under 
various Revised Plan B Project Participant Water Resources Agreements that the District has 
entered into with several landowners within the District for the provision of water supplies to 
the Property. 

 
D.  The Property has been annexed into the City of Commerce City, has been 
included within the boundaries of the District by Order of the Adams County District Court, 
and is within the Denver Regional Council of Governments’ urban growth boundaries.   

 
E.  Assignor desires to assign its right, title, interest, in and to _____ ERU Water 
Credits and corresponding _____ Option Fee Credits available under the Revised Water 
Resources Agreement, already received under that Agreement for use on the Property. 

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, Assignor and Assignee hereby agree as follows: 
 

1. Capitalized Terms.  All capitalized terms that are used herein but not defined 
herein shall have the meaning ascribed to such terms in the Water Resource Agreement and 
Revised Water Resources Agreement, which are incorporated herein by this reference. 
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2. Assignment.  Assignor hereby grants, bargains, sells and conveys to Assignee all 
of its right, title and interest in and to the following (collectively, “Transferred Participation 
Amount”): 
 

________ ERU Water Credits recorded in Assignor’s favor in the District’s 
financial records and the right to purchase, at Assignee’s sole cost and expense, 
corresponding ERU Water Connections, which right is available under the terms 
of the Revised Water Resources Agreement.   
 
________ Option Fee Credits recorded in Assignor’s favor in the District’s 
financial records pursuant to the terms of the Revised Water Resources 
Agreement. 
 

Assignor warrants that it has not made any prior conveyance of any of the Transferred 
Participation Amount and further warrants that the Transferred Participation Amount is free and 
clear of all liens and encumbrances, which warranties shall survive the assignment herein. 
 
Assignee acknowledges and agrees that it shall be required to pay any normal and customary tap 
fees, connection charges and any and all other fees or payments payable to the District with 
respect to the purchase of ERU Water Connections in the same manner as is normally charged by 
the District relating to such ERU Water Connections.   
 

3. Provisions Relating to Allocations by the District.  Under the terms of the 
Revised Water Resources Agreement and the Resolution of the Board of Directors of South 
Adams County Water and Sanitation District Regarding Allocation of ERUs to FRICO 
Participants adopted August 28, 2001 (“FRICO Resolution”), under certain circumstances, the 
District will allocate ERU Water Connections among Plan B Project participants (“Tap 
Allocations”).  In particular, the District has the right to impose Tap Allocations among Plan B 
Project participants if (i) utilization of new ERU Water Connections within the District has 
exceeded an average of 1,800 ERU Water Connections per year between January 1, 2002 and the 
date on which the anticipated regional wastewater treatment plant becomes operational, or (ii) 
utilization of new ERU Water Connections in the District in any one year has exceeded or will 
exceed 2,266 ERU Water Connections.  The District’s issuance of ERU Water Connections, 
which are the subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution; 
and (b) the terms and conditions of the Revised Water Resources Agreement. 
 

4. Reservation.  This Assignment shall be limited to a transfer of the FRICO ERU 
Water Credits described in Section 2 of this Assignment. 
 

5. Consent of the District.  The District’s consent to this Assignment, which will 
not be granted without receipt of payment for the District’s transfer fee, and entry of this 
Assignment on the District’s books is required before this Assignment is effective. 
 

6. No Modifications.  Nothing in this Assignment shall be deemed to modify any of 
the terms and conditions of the Revised Water Resources Agreement or the FRICO Resolution. 
 

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day and 
year first above written. 
 



 

3 
S:\Client\COMMERCE\F-098 SDM-Dunes\Exhibit 4 Catellus Assignment.doc 

ASSIGNOR:   
CITY OF COMMERCE CITY 

 

      By:  ________________________________ 

      Name:_______________________________ 

      Title: _______________________________ 

 

 

  
ASSIGNEE: 
CATELLUS CC NOTE LLC 
 
 

By:_________________________________ 
Name:  ______________________________ 
Title: _______________________________ 
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EXHIBIT 5 
 
 ASSIGNMENT AND BILL OF SALE 
 (FRICO ERU Water Credits, Option Credits and ERU Water Connections) 
 
THIS ASSIGNMENT AND BILL OF SALE (“Assignment”) is made the ____ day of 

_______________, 2015, by City of Commerce City, a Colorado municipality, whose address is 

7887 E. 60th Avenue, Commerce City, CO 80022 (“Assignor”) in favor of Catellus CC Note, 

LLC, a Delaware limited liability company whose address is ___________________________. 
 

RECITALS: 
 

A.  Assignor has purchased certain ERU Water Credits and Option Fee Credits 
(collectively “FRICO ERU Credits”) pursuant to that certain Revised Plan B Project 
Participant Water Resources Agreement effective July 26, 2007 (“Revised Water Resources 
Agreement”) between the South Adams County Water and Sanitation District (“District”) 
and Dunes Investment Partners, LLC.  The FRICO ERU Credits provide the opportunity to 
purchase ERU Water Connections to be used in connection with certain lands within the 
District as described in Exhibit A to the Revised Water Resources Agreement, in accordance 
with the terms of the Revised Water Resources Agreement.   

 
B.  On or about _____________, 2015 Assignor and Assignee entered into a 
Purchase and Sale Contract (“Purchase Agreement”), relating to the purchase of FRICO ERU 
Credits. 
 
C.  Assignee is the owner of the property described in Exhibit A attached hereto 
(“Property”).  The Property is generally located within the lands described in Exhibit A to the 
Revised Water Resource Agreement.  At the time of acquiring the Property, Assignee 
anticipated that it would acquire interests in FRICO ERU Water Credits available under 
various Revised Plan B Project Participant Water Resources Agreements that the District has 
entered into with several landowners within the District for the provision of water supplies to 
the Property. 

 
D.  The Property has been annexed into the City of Commerce City, has been 
included within the boundaries of the District by Order of the Adams County District Court, 
and is within the Denver Regional Council of Governments’ urban growth boundaries.   

 
E.  Assignor desires to assign its right, title, interest, in and to _____ ERU Water 
Credits and corresponding _____ Option Fee Credits available under the Revised Water 
Resources Agreement, already received under that Agreement for use on the Property. 

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, Assignor and Assignee hereby agree as follows: 
 

1. Capitalized Terms.  All capitalized terms that are used herein but not defined 
herein shall have the meaning ascribed to such terms in the Water Resource Agreement and 
Revised Water Resources Agreement, which are incorporated herein by this reference. 
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2. Assignment.  Assignor hereby grants, bargains, sells and conveys to Assignee all 
of its right, title and interest in and to the following (collectively, “Transferred Participation 
Amount”): 
 

________ ERU Water Credits recorded in Assignor’s favor in the District’s 
financial records and the right to purchase, at Assignee’s sole cost and expense, 
corresponding ERU Water Connections, which right is available under the terms 
of the Revised Water Resources Agreement.   
 
________ Option Fee Credits recorded in Assignor’s favor in the District’s 
financial records pursuant to the terms of the Revised Water Resources 
Agreement. 
 

Assignor warrants that it has not made any prior conveyance of any of the Transferred 
Participation Amount and further warrants that the Transferred Participation Amount is free and 
clear of all liens and encumbrances, which warranties shall survive the assignment herein. 
 
Assignee acknowledges and agrees that it shall be required to pay any normal and customary tap 
fees, connection charges and any and all other fees or payments payable to the District with 
respect to the purchase of ERU Water Connections in the same manner as is normally charged by 
the District relating to such ERU Water Connections.   
 

3. Provisions Relating to Allocations by the District.  Under the terms of the 
Revised Water Resources Agreement and the Resolution of the Board of Directors of South 
Adams County Water and Sanitation District Regarding Allocation of ERUs to FRICO 
Participants adopted August 28, 2001 (“FRICO Resolution”), under certain circumstances, the 
District will allocate ERU Water Connections among Plan B Project participants (“Tap 
Allocations”).  In particular, the District has the right to impose Tap Allocations among Plan B 
Project participants if (i) utilization of new ERU Water Connections within the District has 
exceeded an average of 1,800 ERU Water Connections per year between January 1, 2002 and the 
date on which the anticipated regional wastewater treatment plant becomes operational, or (ii) 
utilization of new ERU Water Connections in the District in any one year has exceeded or will 
exceed 2,266 ERU Water Connections.  The District’s issuance of ERU Water Connections, 
which are the subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution; 
and (b) the terms and conditions of the Revised Water Resources Agreement. 
 

4. Reservation.  This Assignment shall be limited to a transfer of the FRICO ERU 
Water Credits described in Section 2 of this Assignment. 
 

5. Consent of the District.  The District’s consent to this Assignment, which will 
not be granted without receipt of payment for the District’s transfer fee, and entry of this 
Assignment on the District’s books is required before this Assignment is effective. 
 

6. No Modifications.  Nothing in this Assignment shall be deemed to modify any of 
the terms and conditions of the Revised Water Resources Agreement or the FRICO Resolution. 
 

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day and 
year first above written. 
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ASSIGNOR:   
CITY OF COMMERCE CITY 

 

      By:  ________________________________ 

      Name:_______________________________ 

      Title: _______________________________ 

 

 

  
ASSIGNEE: 
CATELLUS CC NOTE LLC 
 
 

By:_________________________________ 
Name:  ______________________________ 
Title: _______________________________ 

 
 



EXHIBIT C TO PURCHASE AND SALE AGREEMENT 
(Turnberry Parcel O) 

 
Reimbursement Fee Agreement & Building Permit Restriction  

(Catellus CC Note, LLC)



 

 Page 1 of 6 

REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION 

THIS REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION 
(“Agreement”) is made and entered into effective as of the date of execution by the City 
(“Effective Date”) by and between the CITY OF COMMERCE CITY, a Colorado home rule 
municipality (“City”), the COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL 
IMPROVEMENT DISTRICT, a Colorado public improvement district (“NIGID”), and 
CATELLUS CC NOTE, LLC, a Delaware limited liability company (“Owner”).   

WHEREAS, the Owner owns certain real property located in the City of Commerce City, 
County of Adams, State of Colorado, and more specifically described as Parcels H1, H2, K, L1, 
L2, M1, M2, N, P1, P2, Q, R, S and T on the Turnberry Overall Illustrative map attached hereto 
as Exhibit A and described in Exhibit B (“Property”) that is currently planned to be subdivided 
into 885 undeveloped lots generally as proposed in Exhibit C (individually, “Lot,” and 
collectively, “Lots”); 

WHEREAS, as successor and assign of BN Leasing Corporation under the Development 
Agreement dated November 15, 1999 (“Development Agreement”), Owner is responsible for a 
portion of the cost of certain public improvements on 104th Avenue constructed by the City 
through the NIGID (“104th Ave. Improvements”); 

WHEREAS, the Owner desires, and the City and the NIGID desire to permit the Owner, to 
satisfy this obligation by permitting the City to collect payment on a per Lot basis as a condition 
to the issuance of a building permit for any Lot. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained in 
this Agreement, the parties agree as follows: 

1. Reimbursement. The Owner acknowledges and agrees that the Owner is obligated to pay 
the City the amount of $649,412.81 (“Reimbursement Amount”) to satisfy the Owner’s 
obligation under the Development Agreement relating to the City’s design and construction of 
the 104th Avenue Improvements. 

a. Building Permit Fee. The Owner will pay, and the City and the NIGID will accept, 
the Reimbursement Amount on a per Lot basis at the time of issuance of a building permit 
for each Lot at the fixed rate of $844.49 per Lot (“Building Permit Fee”). Accordingly, the 
parties anticipate that the Reimbursement Amount will be paid in full after issuance of a 
building permit for 769 of Owner’s Lots.  Regardless of the total number of Lots, once the 
cumulative collected Building Permit Fees equal the Reimbursement Amount, no further 
Building Permit Fees will be collected by the City at the time of any future building permit 
issuance for any remaining Lot.  The City will collect the Building Permit Fee and may 
institute such policies as are reasonably necessary to collect the Building Permit Fee. This 
paragraph shall not limit the obligation of any developer to pay, or the City to collect, a 
building permit fee as provided by law. 

b. Building Permit Restriction. Until such time as the Reimbursement Amount has been 
paid in full, the City will not issue, and the Owner will not be entitled to receive, a building 
permit for any Lot or otherwise in connection with the Property until the Building Permit Fee 
has been paid to the City for that Lot.  
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c. Lot Densities.  The lot densities for each parcel shown on Exhibit A are estimates and 
shall not be construed to limit the application the Building Permit Fee by parcel or to any Lot 
if the number of Building Permit Fees collected meets or exceeds the density shown for any 
particular parcel. 

d. Modification of Lots. If any parcel identified on Exhibit A is platted to contain fewer 
than the number of Lots estimated on Exhibit A, the parties shall amend this Agreement to 
reflect such a change if the Reimbursement Amount has not been satisfied. Owner shall not 
be entitled to any development approval for such a parcel until an appropriate amendment 
has been agreed to and recorded. 

e. Lien. This Agreement is a lien in favor of the City and the NIGID on the Property in 
the amount of the Reimbursement Amount and each Lot in the amount of the Building 
Permit Fee until that amount is paid to the City.  The City will execute and provide, but shall 
not be obligated to record, a partial release of the lien represented by this Agreement with 
respect to any Lot upon payment of the respective Building Permit Fee.  Upon payment in 
full of the entire Reimbursement Amount, the City will execute and record one full release of 
the lien represented by this Agreement for the entire Property.  

2. Binding Effect; Covenant Running with the Land. This Agreement shall be binding on 
the parties and their respective successors and assigns, without regard to the method or manner 
of succession or assignment, and shall be deemed and constitute a covenant running with the 
land until the Reimbursement Amount has been paid in full.  The Building Permit Fee shall 
apply to each Lot separately and individually until the Reimbursement Amount has been paid in 
full.  

3. Warranty. The Owner warrants to the City and the NIGID that it is: (a) the record owner 
of the Property and each Lot and (b) authorized to execute this Agreement and encumber the 
Property and each Lot as set forth in this Agreement.  Each individual executing this Agreement 
covenants and warrants that he or she is fully authorized to execute this Agreement on behalf of 
the party he or she represents. 

4. Recordation. Any party may cause this Agreement to be recorded in the real estate 
records of the Clerk and Recorder for Adams County, Colorado.  The failure to record this 
Agreement shall not affect the validity of the Agreement or the Building Permit Fee. 

5. Incorporation. Exhibits A, B, and C to this Agreement and the recitals to this Agreement 
are incorporated by reference. 

6. Notices.  Written notices required under this Agreement and all other correspondence 
between the parties shall be directed to the following and shall be deemed received when hand-
delivered or three (3) days after being sent by certified mail, return receipt requested: 

To the City or the NIGID: 

James Hayes 
Deputy City Manager 
City of Commerce City 

To Owner: 

Catellus CC Note, LLC 
Attn: C. William Hosler 
66 Franklin Street, Suite 200 
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7887 East 60th Avenue 
Commerce City, CO 80022 

Oakland, CA 94607  
 
Electronic copy to: 

Jim Marshall 
jimmarshall@bcxdevelopment.com 
 
John Heronimus 
JHeronimus@DuffordBrown.com 

Nothing in this Agreement shall be construed to restrict the transmission of routine 
communications between the parties.  

7. Governing Law; Jurisdiction and Venue.  This Agreement shall be governed by the laws 
of the State of Colorado without regard to its conflicts of laws provisions. For all claims arising 
out of or related to this Agreement, each party consents to the exclusive jurisdiction of and venue 
in the state courts in the County of Adams, State of Colorado. Each party waives any exception 
to jurisdiction because of residence, including any right of removal to federal court based on 
diversity of citizenship. 

8. No Waiver.  The failure of the City to take timely action with respect to any breach of 
any term, covenant or condition hereof shall not be deemed to be a waiver of such performance 
by the Owner, or a waiver of any subsequent breach of the same or any other term, covenant or 
condition herein contained.  

9. No Third-Party Beneficiaries.  It is expressly understood and agreed that enforcement of 
the terms and conditions of this Agreement, and all rights of action relating to such enforcement, 
shall be strictly reserved to the City, the NIGID, and the Owner, and nothing contained in this 
Agreement shall give or allow any such claim to right of action by any other third person on such 
Agreement.  The parties expressly intend that no person other than the City, the NIGID, or the 
Owner receiving services or benefits under this Agreement shall be deemed a beneficiary of this 
Agreement. 

10. Entire Agreement.  This Agreement contains the entire agreement of the parties relating 
to the subject matter hereof and, except as provided herein, may not be modified or amended 
except by written agreement of the parties.  Notwithstanding the foregoing, the parties 
acknowledge and agree that Owner’s payment obligations in this Agreement are expressly 
subject to the Owner’s right of off-set contained in that certain Public Improvement & 
Reimbursement Agreement entered into between Owner and the City contemporaneously with 
this Agreement. 

11. Counterparts.  This Agreement may be executed in any number of counterparts, each of 
which shall be deemed to be an original and all such counterparts taken together shall be deemed 
to constitute one and the same instrument. 

12. Severability.  If this Agreement may be executed and performance of the obligations of 
the parties may be accomplished within the intent of this Agreement, the terms of this Agreement 
are severable, and should any term or provision of this Agreement be declared invalid or become 
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inoperative for any reason, such invalidity or failure shall not affect the validity of any other term 
or provision of this Agreement. 

13. Rules of Construction.  Neither party will be deemed to have drafted this Agreement. 
This Agreement has been reviewed by all parties and shall be construed and interpreted 
according to the ordinary meaning of the words used so as to fairly accomplish the purposes and 
intentions of all parties. No term of this Agreement will be construed or resolved in favor of or 
against the City, the NIGID, or the Owner on the basis of which party drafted the uncertain or 
ambiguous language. Where appropriate, the singular includes the plural and neutral words and 
words of any gender will include the neutral and other gender.  Paragraph headings used in this 
Agreement are for convenience of reference and shall in no way control or affect the meaning or 
interpretation of any provision of this Agreement. 

[The remainder of this page intentionally left blank.  Signature page(s) follow(s).] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date. 
 
CITY OF COMMERCE CITY, 
a Colorado home rule municipality 
 

By:___________________________   ATTEST:___________________________ 
Name: Sean Ford,          Laura Bauer, MMC, City Clerk 
Title: Mayor 
                      APPROVED AS TO FORM:___________________________ 
          Robert Gehler, City Attorney 

 
 
STATE OF COLORADO  ) 
     ) 
COUNTY OF ADAMS  ) 

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged 
before me this ____ day of ____________________, 2015, by Sean Ford, Mayor of City of 
Commerce City. 

Witness my hand and official seal. 
My commission expires:   . 

        
Notary Public 

CITY OF COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL 
IMPROVEMENT DISTRICT, 
a Colorado public improvement district 
 

By:_________________________  ATTEST:___________________________ 
Name: Sean Ford,        Laura Bauer, Secretary 
Title: Chairperson 
                   APPROVED AS TO FORM: ___________________________ 
        Robert Gehler, General Counsel  
 

STATE OF COLORADO  ) 
     ) 
COUNTY OF  ADAMS  ) 

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged 
before me this ____ day of ____________________, 2015, by Sean Ford, Chairperson of City of 
Commerce City Northern Infrastructure General Improvement District. 

Witness my hand and official seal. 
My commission expires:   . 
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CATELLUS CC NOTE, LLC,  
a Delaware limited liability company 
      
 By:_______________________________ 
 Name: Tom Marshall,  
 Title:   Executive Vice President 
 
 
STATE OF     ) 
     ) 
COUNTY OF     ) 

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged 
before me this ____ day of ____________________, 2015, by Tom Marshall, Executive Vice 
President of Catellus CC Note, LLC. 

Witness my hand and official seal. 
My commission expires:   . 

        
Notary Public 
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PUBLIC IMPROVEMENT & REIMBURSEMENT AGREEMENT 

THIS PUBLIC IMPROVEMENT & REIMBURSEMENT AGREEMENT (“Agreement”) is 
made and entered into effective as of the date of execution by the City (“Effective Date”)  by 
and between the CITY OF COMMERCE CITY, a Colorado home rule municipality (“City”), 
and CATELLUS CC NOTE, LLC, a Delaware limited liability company (“Catellus”).   

WHEREAS, Catellus and the City are parties to a Purchase and Sale Agreement (“Purchase 
and Sale Agreement”), by which Catellus agreed to sell, and the City agreed to purchase, 
certain property owned by Catellus (“Parcel O”) in consideration for the payment of a purchase 
price and other promises; 

WHEREAS, Catellus is the owner of other property within the City that is part of a 
contiguous land development project (“Turnberry Development”); 

WHEREAS, as part of the consideration for the Purchase and Sale Agreement, the City has 
agreed to design and construct certain public improvements, including roadway improvements 
and regional storm water drainage improvements, that would benefit Catellus and be reasonably 
attributable to the special impacts that will be generated by the Turnberry Development; and 

WHEREAS, as part of the consideration for the Purchase and Sale Agreement, Catellus has 
agreed to design and construct certain public improvements consisting of a water line to serve 
Parcel O. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained in 
this Agreement, and in consideration of the mutual covenants and agreements in the Purchase 
and Sale Agreement, the parties agree as follows: 

I. WATER LINE IMPROVEMENTS 

1.1. Design & Construction. Catellus, at its own expense, will design and construct, or 
cause to be designed and constructed, a potable water line (“Service Line”) from the point of the 
existing line to the southern right-of-way of 112th Avenue and Potomac St., as shown in Exhibit 
A, sufficient to provide service to Parcel O, in accordance with the requirements and master plan 
of South Adams County Water and Sanitation District (“SACWSD”). Catellus will control the 
manner, scope, and timing of design and construction of the Service Line in its sole discretion.  
Catellus will make commercially reasonable efforts to obtain a permit for the construction of the 
Service Line from SACWSD by October 1, 2015, begin construction on the Service Line by 
February 1, 2016, and obtain acceptance of the Service Lines by SACWSD by no later than April 
1, 2016.  

II. 112TH AVENUE IMPROVEMENTS  

2.1. Design & Construction.  The City, at its own expense, will design and construct, 
or cause to be designed and constructed, public roadway infrastructure improvements, including 
landscape improvements, relating to the construction of 112th Avenue from Highway 2 to the 
eastern boundary of the Turnberry Development (including the construction of intersections at 
Highway 2 and Potomac Street) (“112th Ave. Improvements”). The City shall control the 
manner and timing of design and construction of the 112th Ave. Improvements in its sole 
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discretion, provided the City will make commercially reasonable efforts to begin construction of 
the 112th Ave. Improvements by December 31, 2016 and complete construction of the 112th Ave. 
Improvements by June 1, 2017. 

2.2. Traffic Impact Fees. Nothing in this Agreement shall excuse any person, 
including Catellus or any property owner within the Turnberry Development, from the obligation 
to pay traffic impact fees pursuant to the applicable provisions of the City’s Land Development 
Code or any applicable development agreement. 
 

III. REGIONAL STORM WATER IMPROVEMENTS 

3.1. Design & Construction of Off-Site Improvements.  The City will design and 
construct, or cause to be designed and constructed, regional storm water infrastructure 
improvements under Highway 2 at 104th Avenue and all other improvements designated as off-
site improvements (“Off-Site Improvements”) on Exhibit B.  The City shall control the manner 
and timing of design and construction of the Off-Site Improvements in its sole discretion, 
provided the City will make commercially reasonable efforts to begin construction of the Off-
Site Improvements by December 31, 2016, and complete construction of the Off-Site 
Improvements by June 1, 2017. 

3.2. Design & Construction of On-Site Improvements.  Catellus will design and 
construct, or cause to be designed and constructed, all storm water infrastructure improvements 
designated as on-site improvements (“On-Site Improvements”) on Exhibit B.  Catellus shall 
control the manner and timing of design and construction of the On-Site Improvements in its sole 
discretion, provided Catellus shall design and construct all On-Site Improvements in accordance 
with all applicable laws, regulations, and standards, including the Commerce City Revised 
Municipal Code, the City’s Storm Drainage Design and Technical Manual, and the City’s 
Engineering Construction Standards and Specifications. Nothing in this paragraph shall restrict 
the application of any law or regulation or the application of any development approval process. 

3.3. Drainage Impact Fees. Nothing in this Agreement shall excuse any person, 
including Catellus or any property owner within the Turnberry Development, from the obligation 
to pay drainage impact fees pursuant to the applicable provisions of the City’s Land 
Development Code or any applicable development agreement. 

IV. REMEDIES 

4.1. City Remedies. The City shall have the following specific remedies for Catellus’s 
breach of the Catellus obligations set forth in Article I: 

a. At any time Catellus does not meet any deadline identified in Article I, the City 
may immediately take control of such construction and Catellus shall be 
responsible for reimbursing the City for all reasonable costs and expenses actually 
incurred by the City to complete design and construction of the Service Line in 
accordance with the scope of work approved by Catellus no later than thirty (30) 
days after the date of a written demand for payment from the City.  Catellus will 
grant the City any access and construction easements necessary for the City to 
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complete this work. This remedy shall be referred to as the “City Self-Help 
Remedy”. 

b. Catellus, the City, and the Commerce City Northern Infrastructure General 
Improvement District (“NIGID”) are parties to a “Option Agreement for Purchase 
of ERUs” executed contemporaneously with this Agreement (“ERU 
Agreement”).  In addition to the City’s Self-Help Remedy, if Catellus fails to 
construct and obtain acceptance of the Service Line by SACWSD by April 1, 
2016, or if the City exercises the City Self-Help Remedy, the right of Catellus to 
purchase ERUs pursuant to the ERU Agreement shall be tolled until such time as 
(1) Catellus obtains final acceptance of the Service Line by SACWSD, or (2) in 
the event the City exercises the City’s Self-Help Remedy, until such time as 
Catellus has fully reimbursed the City. 

4.2. Catellus Remedies.  Catellus shall have the following specific remedies for the 
City’s breach of the City’s obligations set forth in Articles II and III: 

a. In the event the City fails to complete construction of the 112th Ave. 
Improvements and the Off-Site Improvements by June 1, 2017, Catellus can 
immediately take control of completing design and construction of (i) that portion 
of the 112th Ave. Improvements from Highway 2 to Potomac Street, and/or (ii) the 
Off-Site Improvements, and the City shall be responsible for reimbursing Catellus 
for all reasonable costs and expenses actually incurred by Catellus to complete 
such construction no later than thirty (30) days after the date of a written demand 
for payment from Catellus.  The City will grant Catellus any access and 
construction easements necessary for Catellus to complete this work. This remedy 
shall be referred to as the “Catellus Self-Help Remedy”.   

b. In the event Catellus exercises the Catellus Self-Help Remedy, Catellus shall 
perform any construction in accordance with applicable City design standards, 
laws, regulations, and standards, obtain any necessary permits and plan approvals, 
and shall not permit any lien to be recorded against any City property. Before 
exercising the Catellus Self-Help Remedy, Catellus shall agree to provide the City 
with a commercially reasonable warranty for the completed work and to dedicate 
any completed improvements to the City. 

c. Notwithstanding anything herein to the contrary, no exercise by Catellus of the 
Catellus Self-Help Remedy shall relieve the City of its obligation to complete the 
112th Ave. Improvements from Potomac Street to the eastern boundary of the 
Turnberry Development.   

d. In addition, if Catellus exercises the Catellus Self-Help Remedy, Catellus may, at 
its option and in its sole discretion, off-set any reimbursement amount to be paid 
to the City or the Commerce City Northern Infrastructure General Improvement 
District pursuant to that certain “Reimbursement Fee Agreement & Building 
Permit Restriction” executed contemporaneously with this Agreement. 
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e. In addition to the Catellus Self-Help Remedy, in the event the City fails to 
complete construction of the 112th Ave. Improvements by June 1, 2017, the 
purchase price for any ERUs not yet acquired by Catellus pursuant to the ERU 
Agreement shall be reduced to the amount of $7,500 per ERU.  

V. MISCELLANEOUS PROVISIONS 

5.1. Notices.  Written notices required under this Agreement and all other 
correspondence between the parties shall be directed to the following and shall be deemed 
received when hand-delivered or three (3) days after being sent by certified mail, return receipt 
requested: 

To Buyer or the NIGID: 

James Hayes 
Deputy City Manager 
City of Commerce City 
7887 East 60th Avenue 
Commerce City, CO 80022 

To Seller: 

Catellus CC Note, LLC 
Attn: C. William Hosler 
66 Franklin Street, Suite 200 
Oakland, CA 94607  
 
Electronic copy to: 

Jim Marshall 
jimmarshall@bcxdevelopment.com 
 
John Heronimus 
JHeronimus@DuffordBrown.com 

Nothing in this Agreement shall be construed to restrict the transmission of routine 
communications between the parties.  

5.2. Incorporation. Exhibit A and Exhibit B are attached to and incorporated in this 
Agreement by reference. 

5.3. Appropriation. All obligations of the City under this Agreement are subject to the 
prior appropriation and deposit or encumbrance of funds expressly made through the City’s 
legally required budgeting, authorization, and appropriation process.  Catellus acknowledges that 
the City does not through this Agreement irrevocably pledge present cash reserved for payments 
in future years, and that this Agreement is not intended to create a multiple fiscal year direct or 
indirect debt or obligation of the City. 

5.4. Government Immunity.  No term or condition of this Agreement shall be 
construed or interpreted as a waiver, express or implied, of any immunities, rights, benefits, 
protections, or other provisions of the Colorado Governmental Immunity Act, CRS § 24-10-101 
et seq. 

5.5. Binding Effect. This Agreement shall be binding on the parties and their 
respective successors and assigns, without regard to the method or manner of succession or 
assignment.   
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5.6. Warranty. Each individual executing this Agreement covenants and warrants that 
he or she is fully authorized to execute this Agreement on behalf of the party he or she 
represents. 

5.7. Governing Law; Jurisdiction and Venue; Recovery of Costs.  This Agreement 
shall be governed by the laws of the State of Colorado without regard to its conflicts of laws 
provisions. For all claims arising out of or related to this Agreement, each party consents to the 
exclusive jurisdiction of and venue in the state courts in the County of Adams, State of Colorado. 
Each party waives any exception to jurisdiction because of residence, including any right of 
removal to federal court based on diversity of citizenship.  If legal action is brought to resolve 
any dispute among the parties related to this Agreement, the prevailing party in such action shall 
be entitled to recover court costs and reasonable attorney fees from the non-prevailing party. 

5.8. No Waiver.  The waiver of any breach of a term, provision or requirement of this 
Agreement, including the failure to insist on strict compliance or to enforce any right or remedy, 
shall not be construed or deemed as a waiver of: any subsequent breach of such term, provision 
or requirement or of any other term, provision or requirement; any right to insist on strict 
compliance with any term, provision or requirement; or any right to enforce any right or remedy 
with respect to that breach or any other prior, contemporaneous, or subsequent breach. 

5.9. No Third-Party Beneficiaries.  Enforcement of the terms and conditions of this 
Agreement, and all rights of action relating to such enforcement, shall be strictly reserved to the 
City and Catellus, and nothing contained in this Agreement shall give or allow any such claim to 
right of action by any other third person on such Agreement.  The parties expressly intend that no 
person other than the City or Catellus receiving services or benefits under this Agreement shall 
be deemed a beneficiary of this Agreement. Notwithstanding the foregoing, the NIGID may 
invoke the conditions of this Agreement as a defense to any claim arising from the ERU 
Agreement. 

5.10. Counterparts.  This Agreement may be executed in any number of counterparts, 
each of which shall be deemed to be an original and all such counterparts taken together shall be 
deemed to constitute one and the same instrument. 

5.11. Severability.  If this Agreement may be executed and performance of the 
obligations of the parties may be accomplished within the intent of this Agreement, the terms of 
this Agreement are severable, and should any term or provision of this Agreement be declared 
invalid or become inoperative for any reason, such invalidity or failure shall not affect the 
validity of any other term or provision of this Agreement. 

5.12. Rules of Construction.  Neither party will be deemed to have drafted this 
Agreement. This Agreement has been reviewed by all parties and shall be construed and 
interpreted according to the ordinary meaning of the words used so as to fairly accomplish the 
purposes and intentions of all parties. No term of this Agreement will be construed or resolved in 
favor of or against the City or Catellus on the basis of which party drafted the uncertain or 
ambiguous language. Where appropriate, the singular includes the plural and neutral words and 
words of any gender will include the neutral and other gender.  Paragraph headings used in this 
Agreement are for convenience of reference and shall in no way control or affect the meaning or 
interpretation of any provision of this Agreement. 
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5.13. Entire Agreement; Modification.  This Agreement contains the entire agreement 
of the parties relating to the subject matter of this Agreement and, except as expressly provided, 
may not be modified or amended except by validly executed written agreement of the parties.  
All prior and contemporaneous agreements and understandings, whether oral or written, are 
superseded by this Agreement and are without effect to vary or alter any terms or conditions of 
this Agreement.  

5.14. Force Majeure.   
 

a. “Force Majeure” means events or circumstances beyond the reasonable control of 
a Party, including, without limitation: acts of God; unusually severe weather 
conditions; strikes or other labor difficulties; war or acts of terrorism; riots; 
change of law imposing regulatory burden or prohibition upon either Party; 
withdrawal of required governmental authorizations or permits; accident; fire; 
damage to or breakdown of necessary facilities or transportation delays or 
accidents. 
 

b. Neither Party shall be deemed to be in breach of this Agreement solely to the 
extent that such Party’s delay or failure in the performance of its obligations 
hereunder (other than the obligation to pay money) is due to an event of Force 
Majeure. 
 

c. The Party claiming an event of Force Majeure shall (i) give the other Party 
reasonably prompt written notice describing the particulars of the occurrence; (ii) 
suspend performance for no greater scope and no longer duration than is required 
by the event of Force Majeure; (iii) use its reasonable commercial efforts to 
remedy its inability to perform; and (iv) when able to resume performance of its 
obligations under this Agreement, give the other Party written notice to that 
effect. 

[The remainder of this page intentionally left blank.  Signature page(s) follow(s).]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date. 
 
CITY OF COMMERCE CITY, 
a Colorado home rule municipality 
 

By:_______________________________ ATTEST:___________________________ 
Name: Brian McBroom,        Laura Bauer, MMC, City Clerk 
Title: City Manager 
Date: ___________________  
 
                               APPROVED AS TO FORM:___________________________ 
                    Robert Gehler, City Attorney 

 
 
 
CATELLUS CC NOTE, LLC,  
a Delaware limited liability company 
      
 By:_______________________________ 
 Name: Tom Marshall,  
 Title:   Executive Vice President 
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EXHIBIT E TO PURCHASE AND SALE AGREEMENT 
(Turnberry Parcel O) 

 
Reimbursement Fee Agreement & Building Permit Restriction 

(BCX Development, LLC) 



 Page 1 of 6 
 

REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION 

THIS REIMBURSEMENT FEE AGREEMENT & BUILDING PERMIT RESTRICTION 
(“Agreement”) is made and entered into effective as of the date of execution by the City 
(“Effective Date”) by and between the CITY OF COMMERCE CITY, a Colorado home rule 
municipality (“City”), the COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL 
IMPROVEMENT DISTRICT, a Colorado public improvement district (“NIGID”), and BCX 
DEVELOPMENT LLC, a Colorado limited liability company (“Owner”).   

WHEREAS, the Owner owns certain real property located in the City of Commerce City, 
County of Adams, State of Colorado, and more specifically described as Parcels C and J on the 
Turnberry Overall Illustrative map attached hereto as Exhibit A and described in Exhibit B 
(“Property”) that is currently planned to be subdivided into 231 undeveloped lots generally as 
proposed in Exhibit C (individually, “Lot,” and collectively, “Lots”); 

WHEREAS, as successor and assign of BN Leasing Corporation under the Development 
Agreement dated November 15, 1999 (“Development Agreement”), Owner is responsible for a 
portion of the cost of certain public improvements on 104th Avenue constructed by the City 
through the NIGID (“104th Ave. Improvements”); 

WHEREAS, the Owner desires, and the City and the NIGID desire to permit the Owner, to 
satisfy this obligation by permitting the City to collect payment on a per Lot basis as a condition 
to the issuance of a building permit for any Lot. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained in 
this Agreement, the parties agree as follows: 

1. Reimbursement. The Owner acknowledges and agrees that the Owner is obligated to pay 
the City the amount of $195,077.19 (“Reimbursement Amount”) to satisfy the Owner’s 
obligation under the Development Agreement relating to the City’s design and construction of 
the 104th Avenue Improvements. 

a. Building Permit Fee. The Owner will pay, and the City and the NIGID will accept, 
the Reimbursement Amount on a per Lot basis at the time of issuance of a building permit 
for each Lot at the fixed rate of $844.49 per Lot (“Building Permit Fee”). Accordingly, the 
parties anticipate that the Reimbursement Amount will be paid in full after issuance of a 
building permit for 231 of Owner’s Lots.  Regardless of the total number of Lots, once the 
cumulative collected Building Permit Fees equal the Reimbursement Amount, no further 
Building Permit Fees will be collected by the City at the time of any future building permit 
issuance for any remaining Lot.  The City will collect the Building Permit Fee and may 
institute such policies as are reasonably necessary to collect the Building Permit Fee. This 
paragraph shall not limit the obligation of any developer to pay, or the City to collect, a 
building permit fee as provided by law. 

b. Building Permit Restriction. Until such time as the Reimbursement Amount has been 
paid in full, the City will not issue, and the Owner will not be entitled to receive, a building 
permit for any Lot or otherwise in connection with the Property until the Building Permit Fee 
has been paid to the City for that Lot. 
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c. Lot Densities. The lot densities for each parcel shown on Exhibit A are estimates and 
shall not be construed to limit the application the Building Permit Fee by parcel or to any Lot 
if the number of Building Permit Fees collected meets or exceeds the density shown for any 
particular parcel. 

d. Modification of Lots.  If any parcel identified on Exhibit A is platted to contain fewer 
than the number of Lots estimated on Exhibit A, the parties shall amend this Agreement to 
reflect such a change if the Reimbursement Amount has not been satisfied. Owner shall not 
be entitled to any development approval for such a parcel until an appropriate amendment 
has been agreed to and recorded. 

e. Lien. This Agreement is a lien in favor of the City and the NIGID on the Property in 
the amount of the Reimbursement Amount and each Lot in the amount of the Building 
Permit Fee until that amount is paid to the City.  The City will execute and provide, but shall 
not be obligated to record, a partial release of the lien represented by this Agreement with 
respect to any Lot upon payment of the respective Building Permit Fee.  Upon payment in 
full of the entire Reimbursement Amount, the City will execute and record one full release of 
the lien represented by this Agreement for the entire Property. 

2. Binding Effect; Covenant Running with the Land. This Agreement shall be binding on 
the parties and their respective successors and assigns, without regard to the method or manner 
of succession or assignment, and shall be deemed and constitute a covenant running with the 
land until the Reimbursement Amount has been paid in full.  The Building Permit Fee shall 
apply to each Lot separately and individually until the Reimbursement Amount has been paid in 
full.  

3. Warranty. The Owner warrants to the City and the NIGID that it is: (a) the record owner 
of the Property and each Lot and (b) authorized to execute this Agreement and encumber the 
Property and each Lot as set forth in this Agreement.  Each individual executing this Agreement 
covenants and warrants that he or she is fully authorized to execute this Agreement on behalf of 
the party he or she represents. 

4. Recordation. Any party may cause this Agreement to be recorded in the real estate 
records of the Clerk and Recorder for Adams County, Colorado.  The failure to record this 
Agreement shall not affect the validity of the Agreement or the Building Permit Fee. 

5. Incorporation. Exhibits A, B, and C to this Agreement and the recitals to this Agreement 
are incorporated by reference. 

6. Notices.  Written notices required under this Agreement and all other correspondence 
between the parties shall be directed to the following and shall be deemed received when hand-
delivered or three (3) days after being sent by certified mail, return receipt requested: 

To the City or the NIGID: 

James Hayes 
Deputy City Manager 
City of Commerce City 

To Owner: 

BCX Development LLC 
Attn: Jim Marshall 
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7887 East 60th Avenue 
Commerce City, CO 80022 

  
 
Electronic copy to: 

C. William Hosler 
bhosler@catellus.com 
 
 
John Heronimus 
JHeronimus@DuffordBrown.com 

Nothing in this Agreement shall be construed to restrict the transmission of routine 
communications between the parties.  

7. Governing Law; Jurisdiction and Venue.  This Agreement shall be governed by the laws 
of the State of Colorado without regard to its conflicts of laws provisions. For all claims arising 
out of or related to this Agreement, each party consents to the exclusive jurisdiction of and venue 
in the state courts in the County of Adams, State of Colorado. Each party waives any exception 
to jurisdiction because of residence, including any right of removal to federal court based on 
diversity of citizenship. 

8. No Waiver.  The failure of the City to take timely action with respect to any breach of 
any term, covenant or condition hereof shall not be deemed to be a waiver of such performance 
by the Owner, or a waiver of any subsequent breach of the same or any other term, covenant or 
condition herein contained.  

9. No Third-Party Beneficiaries.  It is expressly understood and agreed that enforcement of 
the terms and conditions of this Agreement, and all rights of action relating to such enforcement, 
shall be strictly reserved to the City, the NIGID, and the Owner, and nothing contained in this 
Agreement shall give or allow any such claim to right of action by any other third person on such 
Agreement.  The parties expressly intend that no person other than the City, the NIGID, or the 
Owner receiving services or benefits under this Agreement shall be deemed a beneficiary of this 
Agreement. 

10. Entire Agreement.  This Agreement contains the entire agreement of the parties relating 
to the subject matter hereof and, except as provided herein, may not be modified or amended 
except by written agreement of the parties.   

11. Counterparts.  This Agreement may be executed in any number of counterparts, each of 
which shall be deemed to be an original and all such counterparts taken together shall be deemed 
to constitute one and the same instrument. 

12. Severability.  If this Agreement may be executed and performance of the obligations of 
the parties may be accomplished within the intent of this Agreement, the terms of this Agreement 
are severable, and should any term or provision of this Agreement be declared invalid or become 
inoperative for any reason, such invalidity or failure shall not affect the validity of any other term 
or provision of this Agreement. 
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13. Rules of Construction.  Neither party will be deemed to have drafted this Agreement. 
This Agreement has been reviewed by all parties and shall be construed and interpreted 
according to the ordinary meaning of the words used so as to fairly accomplish the purposes and 
intentions of all parties. No term of this Agreement will be construed or resolved in favor of or 
against the City, the NIGID, or the Owner on the basis of which party drafted the uncertain or 
ambiguous language. Where appropriate, the singular includes the plural and neutral words and 
words of any gender will include the neutral and other gender.  Paragraph headings used in this 
Agreement are for convenience of reference and shall in no way control or affect the meaning or 
interpretation of any provision of this Agreement. 

[The remainder of this page intentionally left blank.  Signature page(s) follow(s).] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date. 
 
CITY OF COMMERCE CITY, 
a Colorado home rule municipality 
 

By:___________________________  ATTEST:___________________________ 
Name:Sean Ford,          Laura Bauer, MMC, City Clerk 
Title: Mayor 
                      APPROVED AS TO FORM:___________________________ 
          Robert Gehler, City Attorney 

 
STATE OF COLORADO  ) 
     ) 
COUNTY OF ADAMS  ) 

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged 
before me this ____ day of ____________________, 2015, by Sean Ford, Mayor of City of 
Commerce City. 

Witness my hand and official seal. 
My commission expires:   . 

        
Notary Public 

CITY OF COMMERCE CITY NORTHERN INFRASTRUCTURE GENERAL 
IMPROVEMENT DISTRICT, 
a Colorado public improvement district 
 

By:_________________________  ATTEST:___________________________ 
Name: Sean Ford,        Laura Bauer, Secretary 
Title: Chairperson 
                   APPROVED AS TO FORM: ___________________________ 
        Robert Gehler, General Counsel  
 

STATE OF COLORADO  ) 
     ) 
COUNTY OF  ADAMS  ) 

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged 
before me this ____ day of ____________________, 2015, by Sean Ford, Chairperson of the 
City of Commerce City Northern Infrastructure General Improvement District. 

Witness my hand and official seal. 
My commission expires:   . 
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BCX DEVELOPMENT LLC  
a Colorado limited liability company 
      
 By:_______________________________ 
 Name: Jim Marshall,  
 Title:   
 
 
STATE OF     ) 
     ) 
COUNTY OF     ) 

The foregoing Reimbursement Fee Agreement & Building Permit Restriction was acknowledged 
before me this ____ day of ____________________, 2015, by Jim Marshall, ________________ 
of BCX Development LLC. 

Witness my hand and official seal. 
My commission expires:   . 

        
Notary Public 
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