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CONTRACT TO BUY AND SELL FRICO  

ERU WATER AND OPTION CREDITS 

 

1. PARTIES AND WATER RIGHTS.  The City of Commerce City Northern 

Infrastructure General Improvement District (“Seller” or “NIGID”), agrees to sell, and SDM 

Investments, LLC (“Buyer”), agrees to buy, and the City of Commerce City (“Assignor”) agrees 

to assign to Buyer, on the terms and conditions set forth in this Contract, the following described 

FRICO ERU Water and Option Credits ("ERUs") as those terms are defined in the Agreements 

referenced below: 

25.00 ERUs pursuant to the Revised Plan B Project Participant Agreement, 6 year 

payment plan, attached hereto as Exhibit 1 and incorporated by reference herein at a 

price of $5,000.00 per ERU. 

 

2. PURCHASE PRICE AND TERMS.  The purchase price shall be as follows: 

A total of $125,000.00 plus any closing costs, to be paid by Buyer at closing in funds 

which comply with all applicable Colorado laws, which include cash, electronic transfer 

funds, certified check, savings and loan teller’s check, and cashier’s check (Good 

Funds). 

 

There shall be one closing for the purchase of said ERUs.   

 

3. DEDICATION OF PROPERTY. In consideration of this Contract, before June 23, 

2016, Buyer, BCX Development Partners Inc. (“BCX”), or any entity controlled by either of 

them or their common ownership, shall dedicate to the Assignor, without charge, all right-of-

way, easements, and property interests owned by any of them adjacent to Highway 2, 112th 

Avenue, and Potomac Street necessary for the Assignor to construct public improvements related 

to those roads on such property (“Property”).  If this condition is not satisfied, in its entirety, 

Buyer’s rights under this Contract shall terminate without the need for further action by any 

party. The termination of the Contract, for any reason, shall not affect the obligation to dedicate 

such Property. 

4. ADDITIONAL PROPERTY. Buyer and BCX shall use their best efforts to obtain 

the dedication to the Assignor by Catellus CC Note, LLC of additional right-of-way, easements, 

and property interests owned by Catellus CC Note, LLC adjacent to Highway 2, 112th Avenue, 

and Potomac Street necessary for the Assignor to construct public improvements related to those 

roads on such property.  

5. ASSIGNMENTS.  This Contract shall only be assignable by Buyer with Seller’s 

prior written consent and shall inure to the benefit of and be binding upon the heirs, personal 

representatives, successors and assigns of the parties. 

6. SACWSD CONTINGENCY.  This Contract is expressly contingent upon the 

acknowledgement of credits by the South Adams County Water and Sanitation District 

(“SACWSD”) and approval of the Assignment from Assignor to Buyer. If this contingency is not 

satisfied by closing, this Contract shall be terminated and all further rights and obligations under 

this Contract shall terminate, except for paragraphs 3 and 4. 
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7. DATES OF CLOSINGS.  The date of closings shall be June 30, 2016, unless 

extended in writing by Seller and Buyer.  The hour and place of the closings shall be as 

designated by Seller and Buyer. 

8. TRANSFER OF TITLE.  Subject to tender or payment at each closing as required 

herein and compliance by Buyer with the other terms and provisions hereof, the City of 

Commerce City (“Assignor”) shall execute and deliver an Assignment of the ERUs generally in 

the form of the Assignment attached hereto as Exhibit 2 and incorporated by reference herein, on 

each closing, conveying said ERUs free and clear of all liens, encumbrances and past 

assessments and warranting title to said ERUs.  Assignor shall also endorse such other 

documentation as may be reasonably required by SACWSD to effect said transfer.  Buyer shall 

pay any fee required to transfer the shares on the books and records of FRICO. 

9. PAYMENT OF ENCUMBRANCES.  Any encumbrance required to be paid shall 

be paid at or before each closing from the proceeds of this transaction or from any other source. 

10. ASSIGNOR'S WARRANTY.  Assignor hereby warrants that it is fully authorized to 

convey said ERUs to Buyer.  Said warranty shall survive the closing hereof and the transfer of 

the ERUs from Assignor to Buyer. 

11. CLOSING COSTS, DOCUMENTS AND SERVICES.  Buyer shall pay all closing 

costs for this conveyance, exclusive of Seller’s and Assignor’s legal fees. 

12. TIME OF ESSENCE/REMEDIES.  Time is of the essence hereof.  If any 

obligation hereunder is not performed or waived as herein provided, there shall be the following 

remedies: 

 

(a) If Buyer is in Default: 

 

Seller may elect to treat this Contract as canceled, in which case all payments and 

things of value received hereunder shall be forfeited and retained on behalf of 

Seller, and Seller may recover such damages as may be proper, or Seller may 

elect to treat this Contract as being in full force and effect and Seller shall have 

the right to specific performance or damages, or both. 

 

 (b) If Seller is in Default: 
 

Buyer may elect to treat this Contract as canceled, in which case all payments and 

things of value received hereunder shall be returned and Buyer may recover such 

damages as may be proper, or Buyer may elect to treat this Contract as being in 

full force and effect and Buyer shall have the right to specific performance or 

damages, or both. 

 

(c) Costs and Expenses. 
 

  Anything to the contrary herein notwithstanding, in the event of any arbitration or 

litigation arising out of this Contract, the arbitrator or court shall award to the 

prevailing party all reasonable costs and expenses, including attorney fees. 
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13. RECORDING. Any party may cause this Contract to be recorded in the real estate 

records of the Clerk and Recorder for Adams County, Colorado.  The failure to record this 

Contract shall not affect the validity of the Contract. 

14. RECOMMENDATION OF LEGAL COUNSEL.  By signing this document, 

Buyer, Seller and Assignor acknowledge that this document has important legal consequences 

and that the examination of title and consultation with legal and tax or other counsel is 

recommended before signing this Contract. 

15. TERMINATION.  In the event this Contract is terminated, all payments and things 

of value received hereunder shall be returned and the parties shall be relieved of all obligations 

hereunder except as expressly provided. 

16. NOTICE TO BUYER.  Any notice to Buyer shall be effective when received by 

Buyer or three (3) days after having been sent by U.S. Mail with postage prepaid to the address 

of Buyer given below. 

17. NOTICES TO SELLER AND ASSIGNOR.  Any notice to Seller or Assignor shall 

be effective when received by Seller or Assignor or three (3) days after having been sent by U.S. 

Mail with postage prepaid to the address of Seller or Assignor given below. 

18. MODIFICATION OF THIS CONTRACT.  No subsequent modification of any of 

the terms of this Contract shall be valid, binding upon the parties, or enforceable unless made in 

writing and signed by the parties. 

19. ENTIRE CONTRACT.  This Contract constitutes the entire Contract between the 

parties relating to the subject hereof, and any prior agreements pertaining thereto, whether oral or 

written, have been merged and integrated into this Contract. 

(Signatures contained on next page(s).) 
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SELLER:    CITY OF COMMERCE CITY 

NORTHERN INFRASTRUCTURE 

GENERAL IMPROVEMENT DISTRICT 

 

By:_________________________________ 

Chairperson 

APPROVED AS TO FORM: 

 

 

 

_____________________________________ 

General Counsel 

 

ATTEST:____________________________ 

Secretary 

 

Date of Seller’s Signature:____________  

 

Seller’s Address:  7887 E. 60th Avenue, Commerce City, CO 80022 

 

ASSIGNOR:  CITY OF COMMERCE CITY APPROVED AS TO FORM: 

 

 

By: __________________________________ 

Mayor 

 

 

_________________________________________ 

City Attorney 

 

ATTEST:_____________________________ 

City Clerk 

 

Date of Assignor’s Signature: __________________________ 

 

Assignor’s Address: 7887 E. 60th Avenue, Commerce City, Colorado 80022 

 

BUYER:  SDM INVESTMENTS, LLC 

 

By:_______________________________ 

Title:  Manager 

 

Date of Buyer’s Signature: ____________  

 

Buyer’s Address:  7108-M South Alton Way, Englewood, CO 80112 

 

BCX:  BCX DEVELOPMENT PARTNERS INC. 

 

By:_______________________________ 

Title:  President 

 

Date of BCX’s Signature: ____________  

 

Buyer’s Address:  7108-M South Alton Way, Englewood, CO 80112 
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 ASSIGNMENT AND BILL OF SALE 
 (FRICO ERU Water Credits, Option Credits and ERU Water Connections) 
 

THIS ASSIGNMENT AND BILL OF SALE (“Assignment”) is made the ____ day of 

_______________, 2016, by the City of Commerce City, a Colorado municipality whose 

address is 7887 E. 60th Avenue, Commerce City, CO 80022 (“Assignor”), in favor of 

SDM Investments, LLC, whose address is 7108-M South Alton Way, Englewood, CO 

80112 (“Assignee”). 

RECITALS: 
 

A.  Assignor has purchased certain ERU Water Credits and Option Fee 
Credits (collectively “FRICO ERU Credits”) pursuant to that certain Revised Plan B 
Project Participant Water Resources Agreement effective December 12, 2007 

(“Revised Water Resources Agreement”) between the South Adams County Water 
and Sanitation District (“District”) and Craig Ranch Golf Course, LLC  and Las 

Vegas Gaming Investments, LLC (collectively “Craig Ranch”), as partially assigned 
to Assignor pursuant to an Assignment and Bill of Sale from Buffalo Highlands, 
LLC, a successor to Craig Ranch, dated September 16, 2010 which the District 

consented to on September 16, 2010.  The FRICO ERU Credits provide the 
opportunity to purchase ERU Water Connections to be used in connection with 

certain lands within the District as described in Exhibit A to the Revised Water 
Resources Agreement, in accordance with the terms of the Revised Water Resources 
Agreement.   

 
B.  Assignor has received 243 Optioned FRICO ERU Water Credits available 
to Assignor under the Revised Water Resources Agreement, pursuant to the 
Assignment referenced above, which have been recorded in the District’s financial 

records for all required payments, and Assignor has the opportunity to purchase the 

corresponding ERU Water Connections.  Assignor has also received 243 Option Fee 

Credits under the Revised Water Resources Agreement, pursuant to the Assignment 
referenced above, which have been recorded in the District’s financial records as a 

result of payment under said Agreement. 
 

C.  On or about _____, 2016, Assignor and Assignee entered into a Purchase 
and Sale Agreement (“Purchase Agreement”) relating to the purchase of FRICO 
ERU Credits. 

 
D.  Assignee is the owner of the property described in Exhibit A attached 
hereto (“Assignee Property”).  The Assignee Property is generally located within the 

lands described in Exhibit A to the Revised Water Resource Agreement.  At the time 
of acquiring the Assignee Property, Assignee anticipated that it would acquire 
interests in FRICO ERU Water Credits available under various Revised Plan B 
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Project Participant Water Resources Agreements that the District has entered into 
with several landowners within the District for the provision of water supplies to 
the City Property. 

 
E.  The Assignee Property has been annexed into the City of Commerce City, 
has been included within the boundaries of the District by Order of the Adams 

County District Court, and is within the Denver Regional Council of Governments’ 
urban growth boundaries.   

 

F.  Assignor desires to assign its right, title, interest, in and to 25 ERU Water 

Credits available under the Water Resources Agreement and 25 Option Fee Credits 

available under the Water Resources Agreement, for use on the Assignee Property. 
 

NOW, THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, Assignor and Assignee hereby agree as 

follows: 
 

1. Capitalized Terms.  All capitalized terms that are used herein but not 

defined herein shall have the meaning ascribed to such terms in the Water Resource 
Agreement and Revised Water Resources Agreement, which are incorporated herein by 

this reference. 
 

2. Assignment.  Assignor hereby grants, bargains, sells and conveys to 

Assignee all of its right, title and interest in and to the following (collectively, 
“Transferred Participation Amount”): 
 

Twenty Five (25) ERU Water Credits available under the 243 Optioned 
FRICO ERU Water Credits recorded in Assignor’s favor in the District’s 
financial records pursuant to the Assignment referenced above and the 
right to purchase, at Assignee’s sole cost and expense, corresponding ERU 

Water Connections, which right is available under the terms of the 
Revised Water Resources Agreement.   
 
Twenty Five (25)  Option Fee Credits recorded in Assignor’s favor in the 
District’s financial records pursuant to the terms of the Revised Water 

Resources Agreement and the Assignment referenced above. 
 

Assignor warrants that it has not made any prior conveyance of any of the Transferred 
Participation Amount and further warrants that the Transferred Participation Amount 

is free and clear of all liens and encumbrances, which warranties shall survive the 

assignment herein. 
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Assignee acknowledges and agrees that it shall be required to pay any normal and 
customary tap fees, connection charges and any and all other fees or payments payable 
to the District with respect to the purchase of ERU Water Connections in the same 
manner as is normally charged by the District relating to such ERU Water Connections.   
 

3. Provisions Relating to Allocations by the District.  Under the terms of 

the Revised Water Resources Agreement and the Resolution of the Board of Directors of 
South Adams County Water and Sanitation District Regarding Allocation of ERUs to 
FRICO Participants adopted August 28, 2001 (“FRICO Resolution”), under certain 
circumstances, the District will allocate ERU Water Connections among Plan B Project 

participants (“Tap Allocations”).  In particular, the District has the right to impose Tap 
Allocations among Plan B Project participants if (i) utilization of new ERU Water 

Connections within the District has exceeded an average of 1,800 ERU Water 

Connections per year between January 1, 2002 and the date on which the anticipated 
regional wastewater treatment plant becomes operational, or (ii) utilization of new ERU 
Water Connections in the District in any one year has exceeded or will exceed 2,266 

ERU Water Connections.  The District’s issuance of ERU Water Connections, which are 
the subject of this Assignment, is subject to: (a) the terms of the FRICO Resolution; and 
(b) the terms and conditions of the Revised Water Resources Agreement. 

 
4. Reservation.  This Assignment shall be limited to a transfer of the FRICO 

ERU Water Credits described in Section 2 of this Assignment. 
 

5. Consent of the District.  The District’s consent to this Assignment, which 

will not be granted without receipt of payment for the District’s transfer fee, and entry 
of this Assignment on the District’s books is required before this Assignment is 
effective. 

 
6. Indemnification, Release and Hold Harmless. Assignor and, to the extent 

permitted by law, Assignee agree to defend, indemnify and hold harmless the District 

from and against any and all liability, claims, losses, damages or expenses, including, 

without limitation, court costs and attorney fees that arise out of or are in any way 
related to the District’s consent to this Assignment. In addition, Assignor and Assignee 
agree to release the District from and waive any and all claims, losses or causes of action 
that may result from the District’s consent to this Assignment 

 
7. No Modifications.  Nothing in this Assignment shall be deemed to 

modify any of the terms and conditions of the Revised Water Resources Agreement or 

the FRICO Resolution. 
 

IN WITNESS WHEREOF, the Parties have executed this Assignment on the day 
and year first above written. 
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ASSIGNOR:   
CITY OF COMMERCE CITY 

 

      By:_________________________________ 

      Title: _______________________________ 

 

 

ASSIGNEE: 
SDM INVESTMENTS, LLC 

 
 
 

By:_________________________________ 

Title: _______________________________ 
 
 

 


